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Through this doctoral research, my purpose was to be aware about this actual and interesting topic “Juridical Protection of the Citizens in their Relations with the Public Administration”, underlining the citizens’ rights and freedoms, the means and the instruments to ensure this juridical protection,  both at national and European level, taking into account the fact that the Romanian citizen is now, also a European citizen. This paper is structured in two parts. The first part entitled The Mirage of human rights and legality of the public administration is structured in three chapters concerning The origin, evolution and affirmation of the human rights, The legality of the activity of public administration, as well as The ensurance of the protection of the  citizens rights through the control of the public administration activities, and the second part, The mechanisms for the juridical protection of the citizens, also divided in three chapters: The administrative control provided through independent authorities like the Ombudsman, Jurisdictional instruments for the juridical protection of the citizens at national level and Jurisdictional instruments for the juridical protection of the citizens at European level, chapters which are interconnected, giving coherence and harmony to the thesis.
Public administration represents the backbone of any political system. Involved at all stages of the policy-making process, it also plays the role of an interface between citizens and the political system. Its role goes, thus, beyond that of a pure bureaucracy, into that of an efficient catalyst for the process of transferring political measures towards society.

The principle of the rule of law excludes absolute power for the public administration in the decision-making process. "Discretion" exists when an administrative authority may choose between two or more possible courses of action. However, the authority must take into account of the particular circumstances of each specific situation.

 Large discretionary powers may exist, but they are always subject to legal limits. The administrative authorities should act in good faith, avoid discrimination, comply with the principles of proportionality, equality and legitimate expectations and respect human rights and fundamental freedoms.

Furthermore, discretionary power does not mean the power to act arbitrarily. A public authority must always have good reasons for choosing one course of action rather than another. A normal part of exercising a discretionary power is to explain the reasons why a particular course of action has been chosen. 

The relationship between legality and opportunity represents an interesting topic and, also, extremely actual. The principle of legality is the one who establish the limits of the public administration action, restraining its powers, but without touching its initiatives. The administration must respect the legality, but she needs, in the same time, some liberty to choose between two or more possible ways of action.  

When we talk about legality and opportunity, we have to talk about the conditions of validity of an administrative act. The following ideas are held with a more generalizing title: the act has to be issued by the competent authority, in the limits of its competency; the conformity of the act with the context of the law and of the others acts with superior forces; the act has to be issued in the form and according to the procedure established in the law; the act has to be timely.

In a much more general definition of the competence of public administration authorities is shown that this is the ensemble of attributions established by the Constitution and law, and grants rights and obligations for carrying properly and realizing the public authority, a certain administrative activity, “the idea of administrative capacity reveals up the idea of moral person of public law or just an administrative person.”

Concerning the condition of the conformity of the act with the law content and of the other acts with major superior authority, it has been mentioned that between the administrative act and the law exists a subordinating relation: all the time, the administrative acts have to have legal bases.
 The conformity with the content of the law has to be seen through the trihochotomical structure of the juridical norm, in regard to the hypothesis of the juridical norm, the administrative authority has the obligation to issue the act ordered by law, if the conditions established by it are brought together, or not to issue the act in its absence.

The legality and the opportunity in the activity of the public administration have caused a great dispute in the Romanian doctrine. Therefore, we can talk about two distinctive currents: the Bucharest School and the Cluj School. The Bucharest School conceives the opportunity as an intrinsic element of the legality, and not as a distinctive condition of the validity of an administrative act, accepting the idea that the administrative contentious court may verify if the public administration acted in an abusive manner, against the public interest. 

Cluj doctrine sustains the idea that the legality and the opportunity are two sides of the same coin that should go hand in hand, two different conditions of the validity of the administrative acts.

The most important principle for the public administration are: the principle of rule of law, according to which it is consecrated the supremacy of the law, all citizens being equal before it and which is based on the respect of the human rights and requires the separation of state powers.

The principle of good governance, according to which the Government must establish clear, effective actions, based on well established and quality objectives and have the capacity and flexibility to respond rapidly to the social needs.

The principle of accountability (responsibility), which imposes the obligation for the Government to formulate public policies, to be responsible for their implementation and efficiency, to accept and be accountable for the fulfilment of this obligation.

The principle of prevention of corruption acts, according to which the anticipated identification and timely elimination of the premises for the appearance of corruption acts are imperative and of priority. 

The principle of cooperation and coherence, according to which the institutions involved in preventing and countering corruption must cooperate closely, ensuring a coherent conception of the objectives to be fulfilled, and the measures to be taken.

The principles of transparency, consultation of the civil society and social dialogue, which imposes, on one hand, the transparency of the decision-making process, and on the other hand, the consultation of the civil society. 

Other principles can be take into account: the political and administrative functions separation principle; the principle of creating and consolidating professional and politically neutral civil servants; the principle of clearly defining the role, responsibilities and the relationship between institutions; the principle of fair and legitimate administration i.e. an administration based on the rule of law ensures that adequate procedures to be followed which means that laws are applied objectively while social values, citizens rights and liberties are observed; the subsidiarity principle so that the decisions to be taken by and in the citizens’ interest;  the principle of decision-making autonomy; the transparency of the administrative and governance actions. Through that the participants are helped to follow administrative actions and to obtain information about their rights vis-à-vis the public sector; the principle of simplifying procedures and normative acts; the respect for the citizen principle; the principles of delegation and devolution; the principle of channeling the interest for results in terms of efficiency, efficacy and the quality of services. Efficiency and efficacy improve when civil servants become more involved, when responsibilities are transferred to the executive levels of the administration together with establishing a system of responsibilities on each level; the principle of protecting individual rights; i.e. civil servants must address citizens in a polite and efficient manner. 

These principles form the basis for the proposed restructuring and they require both modern methods of public management as well as new forms of institutional organization. Therefore, the reform process is multifaceted, all-inclusive which changes the way of approaching the main problems facing the Romanian public administration.

At European level, the Rule of Law implies the existence, functioning and development of several different types of controls over the civil service. In all EU Member States internal control of the civil service is probably the most important — even though it is often neglected in literature. The main instrument of internal control is traditionally hierarchy, but in the framework of modernization of public administration there is an important effort to reduce the distance between officials dealing with the public or the files and the top of the hierarchy, and to replace permanent ex-ante detailed interventions of the hierarchy by occasional ex-post evaluation based on objectives and outputs
.

In all EU Members, judicial control of the civil service is developing. Judicial review of administrative action by specialized administrative courts (according to a tradition common to France, Germany and other countries like for instance Sweden) or by ordinary courts (according to another tradition common to the British Isles and Denmark) is more and more developed, and there is a move towards approximation of administrative law of EU Members, mainly based on exchanges of information between judges, the legal professions and academics. The influence of EC law on national administrative law is steadily growing. This movement greatly contributes to develop the aspects linked to the Rule of Law in organization and functioning of the civil services. There is also a growing tendency to control the civil service by means of criminal law and personal liability of civil servants; this instrument of control only present in Sweden since the beginning of the 19th century and for many decades is growingly used and also reinforces the priority of legality over hierarchy within the administration
.

Last but not least, extra-judicial control of the civil service is developing: most EU Member States have installed an ombudsman type institution, mainly to intervene quickly and in a flexible way in cases of maladministration where there is not a breach of law or where judicial action appears.

Another principle which is the most important and strong tool for the legal control of administrative discretional power is the principle of proportionality.

Since then it has become one of the fundamental principles of the jurisprudence developed by the European Court of Justice. 

It is a safeguard against the unlimited use of legislative and administrative powers and considered to be something of a “rule of common sense”, according to which an administrative authority may only act to exactly the extent that is needed to achieve its objectives. 

Legal systems have always been subject to external influences and the importation of legal theories and remedies is a phenomenon as old as the law itself. Traditionally, the transfer of legal concepts has encountered more resistance in the domain of public law. However, for some time now, there have been fluid exchanges between legal systems in the filed of public law concerning the relationship between the state and citizens, which largely means human rights law. Evidence of this fact is to be found in the set of reciprocal influences in European thinking in the eighteenth and nineteenth centuries, the Declaration of Colonial Rights in America (particularly, the Virginia Declaration of Rights, 1776), the Declaration of the Rights of Man and of the Citizen, adopted by the National Assembly of France on August 26, 1789 and the subsequent Constitutions of European and Latin American states.


These reciprocal influences between legal systems has developed greatly since world war two, with the emergence of international law and human rights treaties and declarations that have facilitated the penetration of a domain that was previously the exclusive province of national sovereignty. It has been said that a new era dawned in terms of human rights internationalization with the Charter of the United Nations (June 1945) and the Universal Declaration of Human Rights (proclaimed on December 10, 1948). Such important documents impose obligations on states and thereby enable human rights to permeate the international order and penetrate states frontiers.
 Since 1948, The Universal Declaration remains one of the best known and most often cited document in the world. 


This internationalization of the protection of human rights has given rise to a strong tendency to apply concepts drawn from international and comparative law in cases involving human rights. In other words, national courts increasingly look to both international law and the law of other national legal systems in order to find new remedies or support for those adopted under national law.

A person dissatisfied with an administrative decision or with another document should apply first to the decision-making administrative authority itself (which has the opportunity to reconsider its decision, unless the injury is legally acknowledged by an administrative document to be in the person's rights, in which case the person need not to give the deciding authority an opportunity to reconsider). In the case of an unsuccessful appeal to the administrative authority or, in the later case, directly, the plaintive may appeal to the court. Art.1 of Law 554/2004 on administrative procedure states that any physical or legal person considering him or herself injured, either in his or her rights (provided this is legally acknowledged by an administrative act) or owing to the unjustified refusal of an administrative authority to solve a request, may apply to the competent court in order to render the document void, to acknowledge the claims right and to compensate for any loss. This law also considers an unjustified refusal to solve a petition referring to a legal right, if the petition is not answered within 30 days following the registration of the petition, unless the law foresees another term.

The concept of control refers to conducting a special activity of constantly monitoring the performance of assigned duties and tasks, and comparing the results achieved with the set goal, with the possibility of having a corrective influence in the event of digression.

With regard to the types of control over the administration, in theory, there are a variety of views and opinions. The classification depends on the criteria that the authors take as a basis for distinguishing between the types of control.

According to Prof. Ioan Alexandru
, the authors of the control are: public authorities, NGOs and citizens.

There is political control of the administration, which is conducted by political players (for example, parliament, government, political parties, and public opinion) and legal control of the administration, which can be:

· Administrative control exercised by the administration itself, which can be 1) internal administrative and 2) external administrative;

· Judicial control of the administration, as control of the administration performed by the courts, which can be judicial control of the legality of administrative acts carried out by administrative courts in administrative procedure.

· Special control of the administration, as a type of control conducted by special institutions, such as the ombudsman, who controls the administration as a protector of civil rights.

There are three instruments for ensuring legality and protection of civic rights against the actions of the executive. The first instrument is competent, skilled, efficient, and conscientious personnel, who know their jobs well. The second instrument is the system for procedural protection against work errors and illegalities, some of which include the possibility for higher administrative bodies to remedy the mistakes and illegalities, meaning within the executive itself. Finally, the third instrument is the system of external supervision, which is done by somebody from the outside, someone who is not part of the administrative bodies or part of the executive branch in general.

The institution of administrative contentious comprises the ensemble of legal norms that settle solving the disputes between private people, on one side, and the public authorities on the other side, when the legitimate rights and interests of the private persons are infringed by illegal administrative acts, or as appropriate, bys the unjustified denial of the public authority to solve, within the term provided by the law, an application concerning a legitimate right or interest. Thus meant, the institution of administrative contentious constitutes a legal guarantee of the citizen in front of abuses of the public authorities. 

The holders of the right to take action in court for administrative contentious matters shall be not only the individual or corporation of whose right or legitimate interest has been damaged, but also the Ombudsman, following a notification made by an individual, as well as the Public Ministry. Also, it is provided the prefect’s right to challenge before the administrative contentious matters court the deeds issued by the authorities of the local public administration deemed illegal (the administrative custody procedure), the deeds thus challenged may be duly suspended until the settlement of the case. Another novelty introduced by the law is the procedure settling the illegality plea (exceptia de nelegalitate). Therefore, the legality of a unilateral administrative deed may be investigated at any time within a trial, as an exception, ex oficio or following the request of the interested party. In such case, the court, finding that the settlement of the litigation on the merits depends on the administrative deed, shall notify the competent administrative contentious matters court by means of a grounded conclusion, meanwhile suspending the case. The following are excepted from administrative control: - administrative deeds of the public authorities concerning their relations with the Parliament; - military command deeds; - administrative deeds for whose amendment or repealing another judicial procedure is provided under the organic law.

There may be challenged only for excess of power, the administrative deeds issued for the application of the regime of the state of war, of the state of siege or of the state of emergency, those concerning national defense and safety or those issued for reinstating public order, as well as for the removal of the consequences of natural disasters, epidemics and epizootics.

The new administrative contentious matters law expressly provides that the second appeal against the decision granted by the fist court shall automatically suspend the enforcement. The prior administrative procedure is maintained with amendments as to the previous regulation. As an exception, the prior administrative procedure is not binding, in case of actions filed by the prefect, Ombudsman, Public Ministry, National Agency of Public Officers or those regarding the petitions of the parties damaged by ordinances or provisions of ordinances, as well as in the case of the illegality plea.

Changes in the relations between the citizen and public administration with regard to new forms of protection have at least three dimensions: changes in interests, in subjects, and in procedures.  
Active citizenship has stimulated changes in, and a broadening of, the scope of interests for which citizens can legitimately claim protection.
At the same time new 'internal' interests for citizens have been acknowledged. These bear directly on the way in which public administration functions. If, for instance, citizens are entitled to rapid and efficient administration, this immediately raises the question of the organization, openness and integrity of administration in its methods and rules.
Regardless of changes in interests and subjects, citizens as individuals and members of voluntary associations are entitled to procedures which guarantee that an inquiry may be carried out in public administration and, in the event that protection is not honored, that appeals and redress may be solicited: e.g. juridical monitoring of public administration and the Ombudsman.
These perspectives on protection lead to three different, but related general themes to be studied:  
· The question of how relations should be structured between NGO's and voluntary associations which operate on behalf of acknowledged interests. 

· The question concerning what measures and standards are needed to enhance the quality, capacity, performance and prestige of public administration and its public service, to which citizens are entitled. 

· The question of what (new) protection instruments and procedures are required for individual citizens and/or subjects, such as voluntary organizations, who claim that their rights are not respected or honored. 

Under the terms of Article 52 of the Constitution, “all persons injured in their legitimate right or interest by a public authority have the right to obtain the acknowledgement of the legitimate right or interest, annulment of the act in question and remedies for the damage”. 

Legal remedies are available against administrative acts (or failures to act): application to the same authority or a superior authority, to reconsider its decision, or legal proceedings, before the competent administrative court.

Lastly, for the territorial level (regional level), Law no. 340/2004 grants prefects (the Government’s representative at territorial level) additional supervisory powers. Article 26 of the mentioned Law provides that in the exercise of their attributions concerning the verification of the lawfulness of local authorities’ administrative actions, apart from management decisions, prefects may appeal against such acts before the competent court, whereupon the challenger act is suspended ex officio.

The public authorities with which citizens are most likely to have personal contact are bodies carrying out administrative tasks. In relation to Community law and policies administrative tasks are carried out partly by Community institutions and bodies and partly by public authorities in the Member States.

From the standpoint of the citizen, the administrative activity of public authorities, at the Community level as well as at the national level, has three main aspects.

First, it may involve restrictions or interference with private rights that normally enjoy legal protection, such as property or privacy. This aspect is evident when, for example, administrative sanctions such as a fine are imposed, or when premises are searched and documents seized.

Second, the administration provides benefits that an individual citizen may wish to acquire such as subsidies, enforcement of his rights against third parties, or a job. 

Third, administrative bodies aim to provide public services which are of general benefit, such as high standards of food safety and protection of the environment. 

In general, all three aspects of administrative activity may give rise to dealings between individual citizens and a public body. This is obvious in cases where administrative activity affects private rights or interests. However, it is also true in relation to public services, as for example, when an individual citizen requests information from an administrative body about its activities, or seeks to participate in the processes through which its policies are formulated, implemented and reviewed. 

In dealing with public authorities, a citizen is entitled to expect that certain standards of good administration will be observed.

Firstly, public authorities are subject to the rule of law. Hence they must act in accordance with the law, including respect for the fundamental rights of individuals, both substantive and procedural. It can never be good administration to fail to act in accordance with the law. Secondly there is an important principle which derives from the very purpose of public administration. At the level of national systems of administration, the principle is formulated and expressed in different ways including, for example: service mindedness, citizen-friendliness, the citizen as "customer" and the concept of public service. The basic idea which underlies all these notions is that the administration exists to serve citizens, not vice versa.

If a citizen considers that a public body has fallen below the standards of good administration, the question arises of what remedies may be available. The possibility to bring proceedings in the courts against an administrative body is normally governed by rules of two main kinds. First there are rules of standing (locus standi) concerning the interest which a person must show in relation to the subject matter in order to bring legal proceedings. The absence of such rules allows the possibility of an actio popularis, but more usually some specific interest is required.

Second, there are rules concerning the kinds of administrative acts or omissions which may be the subject of challenge. These two issues - standing and the nature of the act or omission which can be challenged - are often connected in practice.

The rights of citizens and residents of the Union constitute the very foundation of Europe. Only by ensuring the reality of these rights can individuals be protected from abuses and arbitrariness on the part of European Union institutions, or of national authorities when they are implementing EU law.

The acknowledgement of these rights and the existence of effective means to secure them help to legitimate the activities of the European institutions. The protection of the rights of citizens is also an integrating factor, since it helps reinforce the democratic fabric of the Union and to strengthen common European values.

The role of the courts is fundamental to the rule of law. The deliberate provision of choice, such as the opportunity to decide between alternative avenues of redress (for example between a court and an ombudsman) constitutes a distinct feature of the pluralist variant of democracy. In turn, the capacity to provide citizens with choice serves to enrich the range of "products" that such a democracy can offer its citizens and, thus, enhances its quality.

At the same time, ombudsmen also help promote the rule of law, because it is always good administration to comply with legal obligations.

The ombudsman institution is thus part of a European political and constitutional culture that is based both on pluralist democracy and the rule of law and which therefore respects and the rights of its citizens and residents.

Since the establishment of the institution, the European Ombudsman has striven for a more open and democratic European Union in which the rule of law and respect for human rights are paramount principles. This enterprise would not have been possible without the support and cooperation of the national and regional counterparts in the European Network of Ombudsman.
The present thesis has offered arguments for the following remarks:

· Citizens can use also jurisdictional means, as well as non-jurisdictional remedies, but we have to mention that the last ones are rather “unknown” and seldom used, thus taking into account recent statistics, we can notice an ascendant trend, which, unfortunately, makes no difference.

· An important remark concerns the fact that the Romanian citizens have more confidence in the Romanian Parliament as an institution who can protect their legitimate rights and interests, than in the institution of the Romanian Ombudsman, (the People’s Advocate is the constitutional name under which the Ombudsman is organized and functions in Romania) which its fundamental role is to defend the rights and liberties of the citizens, particularly in relation to the public authorities and especially to the executive ones. 
The final conclusions of this research state the necessity of drawing a profound study of the efficiency and efficacy of these juridical instruments and represents a start point for future juridical research in this field.
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