The legal descent of property 
by due inheritance


The PhD thesis entitled The legal descent of property by due inheritance attempts to present a thorough study of several institutions pertaining to succession law, namely: types of inheritance, the juridical characteristics of succession, opening of inheritance, the necessary conditions for succession, the principles of legal inheritance, the division of inheritance among the legal heirs, the right of inheritance of the surviving spouse, the right of the state on any estate in abeyance, as well as the connections among these institutions.

The thesis is structured in eight chapters, focusing on a distinct analysis of the institutions mentioned above and trying to present some aspects concerning the history of these institutions, the regulations and their justification, the evolution of the regulations on this subject (with a note that there are no new regulations, except those of procedural nature) and ending by the present regulation and lege ferenda proposals.

The first chapter is an introduction to the study of legal inheritance. Man, throughout his existence, tends to gather and set up a patrimony. After his death, this patrimony will be transmitted to those who are entitled to receive it. They usually are the parents, spouse, children or other relatives. This is how appears the idea of solidarity between relatives, namely every person will be succeeded by his fellows or other persons named by the testator when the inheritance takes place according to the provisions of his will. The person who acquires some parts of the patrimony upon inheritance are generically called heirs, successors, inheritors, co-inheritors.

This thesis presents the evolution of regulations with respect to the institution of inheritance, attempting to highlight the specific features of the institution and the common elements related to the analyzed social order.

The inheritance is of two kinds:

1. it is legal when the devolution upon death falls under the power of the law. It is also called ab intestat inheritance, since it only regards the inheritance of those who died without a will (intestati).


The inheritance is legal too if the deceased left a will, but it is not valid, or the legatee did not accept the inheritance.


2. If the deceased disposed of his property, for the time when he is no longer alive, by one or several unilateral acts expressing his last will, called legacy, the inheritance is called succession bestowed by will, since legacies can be established by will only.


The succession refers to the transmission of the patrimony of a deceased natural person upon one or several persons who are alive. From this definition results that the succession has the following juridical characteristics: transmission upon the death of a person, the universal character of succession, the unitary character of succession, the indivisible character of succession.

Chapter II deals with the issues concerning the opening of the inheritance, namely the date and place as well as the importance of these institutions.

The inheritance is open at the very moment of the death of de cujus; the one who claims the inheritance has to prove this date either by a death certificate, issued on the ground of the civil registration, or, in the absence of such a certificate, by the judge’s decision of declaration of death, decision which comprises the date established by the court as the date of the death.

The inheritance is opened at the last dwelling of the deceased, that on the date of his death. This rule was imposed by practical considerations, since the documents of the deceased are to be found in that place where one can also find the information about de cujus . The court within whose competence lie the issues concerning heirs  is also there, as well as the notary public’s office, where the succession can be debated upon if there are no conflicts among the heirs.

The problem of the dwelling is of a more special nature in the case of a minor or convict under judicial disability. Thus, the inheritance of the minor or convict under judicial disability is opened at the domicile established by law: the common domicile of the parents, if they do not have such a domicile, at the domicile of one of the parents where he lives permanently, either on the basis of the agreement of the parents, or as an effect of a court decision, if one of the parents is dead, declared dead, disappeared, under interdiction, lost his rights as a parent or, for any other reason, he is not able to express his will, the inheritance of the minor shall be opened at the domicile of the other parent, who represents him alone.

In case the minor is entrusted to a home institution or another person, the domicile is not changed, the center of his juridical activity remains at the domicile of the parents or parent who represent him. The place of the opening of the inheritance of the convict under judicial disability or minor under guardianship is the domicile of the tutor.

If the one leaving the inheritance did not live in the country, in accordance with art. 68, paragraph 2 under Law 36/1995, the place of the opening is the one where the goods of the deceased are, a solution consecrated in courts too.

In case the property lies in different places, the place of the opening is where there are the most important goods of the deceased, the importance being established on the date of the death of de cujus.

There are also situations when the domicile is unknown, so the solution mentioned above (that of the value of the goods) is applied, and, in their absence, in the place where the death was registered.

Chapter III refers to the conditions necessary in order to inherit. Thus, the Civil Code stipulates, in art. 654-658, two conditions that a person has to meet in order to inherit:

a) to have the capacity to inherit (art. 654, the Civil Code);

b) not to be unworthy to inherit (art. 655 and the next articles);

c) a third condition is to have the vocation to inherit, which can be either legal or by will, as related to the quality the heir has towards the inheritance (that of legal heir or by will).

Taking into account the present dispositions of the Civil Code with respect to the unworthy position and the project of the Civil Code, we propose as de lege ferenda one form of  unworthy position (as it is at present, in fact) – the legal unworthy position – which should refer to the following situations:

1. attempt on the life or bodily integrity of de cujus. Practically, this case of unworthy position refers to the one who attempted or murdered de cujus, it is an intentional act. It also refers to the one who also intentionally attempted to the bodily integrity of the deceased. The incapacity to inherit should occur in this case only if the presumed heir was convicted under criminal law for one of the acts mentioned above.


As for the proposal in the project of the Civil Code which also introduces under this category the acts against the spouse, the relatives in the ascending line, the descendants of the deceased,  it is not viable because the inheritance as a whole (including the terms of succession) must be connected to de cujus only, not to other persons, as wrongly presented in the project of the Civil Code.


2. not denouncing the one who murdered de cujus as long as the one subject to inheritance knew him but he did not denounce him to the competent bodies – this case is to be found in the dispositions of the Civil Code, being of present interest.


3. the one convicted under criminal law for an offence against life, committed with intent, on another person subject to inheritance which removed or limited the possibility of the doer to inherit – is the regulation proposed in the project of the Civil Code, which, we consider, should be introduced and refers to the situation when an heir, in order to inherit or to get a larger part of it, murders the  preferred heir or the co-heir. For instance, if there are two children of de cujus, and one intentionally murders the other, he will be unworthy since by this act, he would actually inherit all the patrimony of de cujus.


Chapter IV deals with the general principles of legal succession, as well as the exceptions from these principles, namely the principle of the coming to the inheritance by classes of legal heirs, the principle of the proximity of kinship, and the principle of equality between the heirs of the same class and same degree. As for the exceptions from these principles, we mainly referred to the inheritance by right of representation.


The inheritance by right of representation  regulated under art. 664 of the Civil Code, is a fiction of law giving the opportunity to a possible, remote heir to ascend to the degree of  an heir who is not alive any more at the time of the death of the deceased, to obtain the part of the inheritance which should have belonged to the one he represents. The utility of the succession by right of representation results from removing some unjust consequences of the principle of equality between relatives of the same degree and the principle of proximity of kinship.

We have also considered, de lege ferenda, that the inheritance by right of representation is possible in the case of the commorientes for the following reasons:

· The position of the representative in the case of the commorientes is useful, if the one who is represented had been alive, he would have come himself to the inheritance of the other;

· No legal text stipulates that the representative should have the capacity to inherit, since he would come himself to the inheritance if he had it;

· The purpose of the representation is that to eliminate the unjust consequences of the principle of the proximity of kinship and the principle of equality of relatives of the same degree, but these consequences should also be eliminated in the case of the commorientes.

Chapter V refers to the division of the inheritance among the four classes of heirs:

1st class – the descendants (children, grandchildren, great-grandchildren, etc without limitation of degree), 2nd class – the privileged ascendants (father and mother) and the privileged collateral heirs (brothers and sisters ad their descendents to the fourth degree inclusively), 3rd class of ordinary ascendants (grandparents, great-grandparents, and so on, without a limit of degree), 4th class of ordinary collateral heirs (uncles, aunts, cousins, the brother or sister of the grandparents of the deceased), analyzing the way of dividing the inheritance within every class of heirs.

Thus, if the 1st class of heirs come to the inheritance, it shall be divided in accordance with their number or the number of stems in the case of the inheritance by right of representation. If besides the descendents, the surviving spouse appears, the part of the latter shall be established first, and afterwards the parts of the descendants.

For the 2nd class of privileged ascendants or privileged collateral heirs, the part of the privileged ascendants shall be established first, which is one half if both privileged ascendants appear and one fourth if only one privileged ascendant appears, the rest being about to be taken by the privileged collateral heirs who shall come to the inheritance either personally or by right of representation.

For the 3rd class, the ordinary ascendants shall take the inheritance in accordance with the number of ordinary ascendants closer to de cujus, without benefiting from the inheritance by right of representation.

The 4th class heirs (ordinary collateral heirs) shall come to the inheritance in accordance with their number (observing the principle of proximity of kinship according to which in the same class of legal heirs, the closer heirs shall eliminate from inheritance the more distant heirs), not benefiting either from the inheritance by right of representation.

Chapter VI is concerned with the right of inheritance of the surviving spouse by legal succession.

Thus, in order to inherit, the surviving spouse must meet, just like the other heirs, the following conditions:

a. to have the capacity to inherit (art. 654, the Civil Code);

b. not to be unworthy to inherit (art. 655 and the next articles);

c. in order to inherit, the surviving husband must meet, besides the general conditions of the right to legal succession,  a special condition: to have the quality of spouse at the moment of the opening of the inheritance.

Pursuant to art. 1 under Law 319/1944, the rights to succession of the surviving spouse are the following:

· in competition with the descendents of de cujus, regardless of their number, one fourth of the inheritance;

· in competition with the privileged ascendants only or with the privileged collateral heirs only, one half of the inheritance;

· in competition with the privileged ascendants and with the privileged collateral heirs, one third of the inheritance;

· in competition with the ordinary ascendants, three fourths of the inheritance;

· in competition with the ordinary collateral heirs, three fourths of the inheritance;
· in case there are no relatives from the four classes of heirs, the surviving spouse shall take all the inheritance alone.
The surviving spouse also has a special right of inheritance on the movables and objects belonging to the household. The purpose of this accessory right of the surviving spouse is the non-dispossession of the spouse of some goods which he or she used together with the deceased spouse, thus getting to have his/her living conditions changed, without any serious grounds. In order to get hold of these goods, the surviving spouse must meet two special conditions:

a. not to come in competition with the descendants of the deceased (so with the heirs of the 1st class). If the surviving spouse comes in competition with one of them, then these goods are included in the inheritance as a whole and shall be divided in accordance with the established rules;

b. The deceased spouse should not have disposed of his/her part of these goods by liberalities or for cause of death.

In Chapter VII we analyzed what happens to the succession of a person who died without legal heirs or heirs by will. Pursuant to art. 680, Civil Code (modified by Decree 73/1954 with respect to art. 689 and 700, Civil Code), in the absence of legal heirs or heirs by will, the goods left by the deceased fall in the ownership of the state – totally or partially – in the cases when there are no heirs (legal or by will), or they exist but their concrete vocation to inherit does not cover the whole inheritance. The absence of the heirs can be total or partial, and this absence can be material or juridical, due to the renouncement to the inheritance or to the unworthy position or to the revocation of the legacies. Pursuant to art. 85 under Law 36/1995, if after the term of 6 months from the opening of the inheritance, the notary public does not notice the existence of an heir who  should have accepted the succession, he issues, on the request of the state representatives a certificate of  vacancy of inheritance. No matter if the vacancy was established by a certificate issued by the state notary or by court decision, the state acquires the inheritance from the date of the opening of the succession. The certificate of vacancy of succession and the court decision have a declarative character, not a constitutive one, the acquirement being valid from the moment of the opening of the succession. So, the succession becomes vacant from the date of the opening, not the date of the expiring term of acceptance.

Chapter VIII is dedicated to conclusions, in an attempt to make a synthesis of the main problems encountered in this thesis, as well as the proposals of lege ferenda  which should be taken into account in a possible new version of the Civil Code.

By this thesis, I hope to have contributed to the elaboration of some solutions which might serve for the elimination of some legislative gaps and the sedimentation of the general principles which govern the legal descent of property by due inheritance.
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