® &
m""l.. :
900 X

UNIVERSITY OF CRAIOVA
FACULTY OF LAW AND SOCIAL SCIENCES
POLITICAL SCIENCES SPECIALIZATION &
CENTER OF POST-COMMUNIST POLITICAL

STUDIES(CESPO-CEPOS)

REVISTA DE STIINTE POLITICE.
REVUE DES SCIENCES POLITIQUES

NO. 412014

R I I e
+4+4+ 4 + 44 + 4+
4449049
O

#
+
+

+
+
*
+
+
+
+
+







UNIVERSITY OF CRAIOVA
FACULTY OF LAW AND SOCIAL SCIENCES

POLITICAL SCIENCES SPECIALIZATION &
CENTER OF POST-COMMUNIST POLITICAL
STUDIES(CESPO-CEPOS)

Revista de Stiinte Politice.

Revue des Sciences Politiques

No. 41 « 2014

(3
% m“ﬁe"'ﬁ



-EDITORIAL BOARD-

Editor in chief: ANCA PARMENA OLIMID
Deputy editor in chief: CATALINA MARIA GEORGESCU
Managing editor: COSMIN LUCIAN GHERGHE

Regular members: MIHAI COSTESCU, AUREL PITURCA, CEZAR AVRAM, VLADIMIR OSIAC,
MIRON ROMAN, MIHAI GHITULESCU, IONUT SERBAN

-INTERNATIONAL ADVISORY BOARD-

MIHAI CIMPOI

President of the Academy of the
Republic of Moldavia, Moldova
MICHAEL RADU

Senior Fellow, Foreign Policy Research
Institute, Co-Chairman, FPRI’s Center
on Terrorism, Counter-Terrorism and
Homeland Security, Philadelphia, USA
YOHANAN MANOR

Professor, University of Jerusalem,
Israel, President, Center for Monitoring
the Impact of Peace (CMIP)

JOZE PIRJEVEC

Professor, University of Trieste, Italy
PATRICIA GONZALEZ-ALDEA
Professor, Universidad Carlos 11l de Madrid,
Madrid, Spain

OLIVER FRIGGIERI

Professor, University of Malta, Malta
CRISTINA BEJAN,

Wadham College, Oxford, Great Britain
SLAVCO ALMAJAN

Professor, University of Novi Sad, Serbia
NICU CIOBANU

President, ,Libertatea” Publishing
House, Novi Sad, Serbia

SANDOR RICHTER

Senior Economist, Vienna Institute for
International Economic Studies (WIIW), Austria

JUNE TEUFEL DREYER

Professor, Department of Political
Science, University of Miami, USA
HASAN JASHARI

Professor, South East European
University, Tetovo, Macedonia
JONUZ ABDULLAI

Professor, South East European
University, Tetovo, Macedonia

Sonia BUNCIC

Professor,University Union, Faculty of
Law, Belgrade, Serbia

HARUN ARIKAN

Professor, Cukurova University,
Adana,Turkey

ALl PAJAZITI

Professor, South East European
University, Tetovo, Macedonia
KLAUS MULLER,

Professor, AGH University of Science
& Technology, Krakéw, Poland
STEVEN D. ROPER

Professor, University of Illinois, USA
LILLIAN BARRIA

Professor, University of Illinois, USA
Francesco GUIDA

Professor, Universita degli Studi Roma
Tre, Rome, Italy

CONTACT: REVISTA DE STIINTE POLITICE. REVUE DES SCIENCES POLITIQUES
University of Craiova, 13" A. I. Cuza Street, Craiova, 200585, Dolj, Romania.
Phone /Fax: +40251418515, Email: cepos2013@yahoo.com, cepos2013@gmail.com.
Website:http://cisOl1.central.ucv.ro/revistadestiintepolitice/

© 2014 — All rights reserved to Universitaria Publishing House
The Journal is published quarterly.
(Online) - ISSN 2344 — 4452
ISSN-L 1584 - 224X



No. 412014

Revista de Stiinte Politice.

Revue des Sciences Politiques

IH!;

=

R



© 2014 - All rights reserved to Universitaria Publlishing House.

Copyright transfer

Authors are fully responsible for the entire content of their papers. The articles published in Revista de Stiinte Politice.
Revue des Sciences Politiques represent the personal opinion of the author(s). The procedure of the article submission for
reviewing and publication implies that the work has never been published before (excepting published courses, academic
lectures, academic thesis), that is or was not considered for reviewing and publication elsewhere (in English or in other
language), that its publication is assumed by the author(s) and its possible acknowledgements were obtained with the
consent of the authorities for publication.

Photocopying

Single photocopies of single/ multiple articles may be done for personal use under the provisions of the national copyright
laws.

Electronic storage of the articles contents

Permission from the Editorial Board is required in case of electronic storage or use electronically of any material (article,
editors’ notes, reviews etc.) contained in this journal (entirely or partially).

— ) NOTE of the EDITORIAL BOARD
\ﬂﬂﬂ Revista de Stiinze Politice. Revue des Sciences Politiques

is abstracted by / indexed in:

EBSCO

Political Sciences Complete Situation January-February 2014
http://www.ebscohost.com/titleLists/poh-coverage.pdf (page 43/ 50)

ProQuest Central

Proquest Title List, Accurate as of 19 April 2014 (position 17651) and

PI-O uest also ProQuest Political Sciences, ® Professional Proquest Central o
LS. k] Proquest Research Library e ProQuest 5000 International e

Proquest Central K12

INDEX COPERNICUS

INDEX @‘ COPERNICLS http://jml2012.indexcopernicus.com/REVISTA+DE+STIINTE+POLITICE+R
EVUE+DES+SCIENCES+POLITIQUES,p1331,3.html

| DIRECTORY OF DOAJ Directory of Open Access Journals
D O j § J OPEN ACCESS http://doaj.org/toc/5bd3cf0f9a874a8e84ee7ha56818fda7
JOURNALS

- Intute: Social Sciences

lljtl,l‘te http://www.intute.ac.uk/cgi-bin/fullrecord.pl?handle=20081222-09114857
o® O

KVK Catatalogue
Karlsruher Institut fir Technologie
; http://primo.bibliothek.kit.edu/primo_library/libweb/action/search.do?mode=Basic&vi

Karlsruhe Institute of Technoloay = K| T&VI%28free Text0%29=REVIST A+DE+STIINTE+POLITICE&VI%28free Text0%29=REVI
STA+DE+STIINTE+POLITICE&fn=search&tab=kit&srt=date

o G A L E Gale Cengage Learning
. Report Generated 21 April 2014 (position 13456
i~ CENGAGE Learning P pril 2014 (p )



RSP « No. 41 - 2014

Revista de Stiinte Politice. Revue des Sciences Politiques
RSP ¢ No. 41 « 2014

Special Issue: East & West Post-Communist Encounters: Ideologies, Policies,
Institutions Under Scrutiny

CONTENTS
EDITORS’ NOTE

Anca Parmena OLIMID, Caitalina Maria GEORGESCU, Cosmin Lucian
GHERGHE,
Joint Note of the Editors of the Revista de Stiinge Politice. Revue des Sciences Politiques,
CEPOS STAFF (Center of Post-Communist Political Studies Staff)y & CEPOS
CONFERENCE 2014 Board of Directors

ORIGINAL PAPERS

Dan Claudiu DANISOR,
Justification of necessity to limit the exercise of rights and liberties in a liberal
society

Irina GVELESIANI,
Recent Developments of the Georgian and Lithuanian “Trust-like” Mechanisms
(Terminological Peculiarities)

Ruxandra RADUCANU,
Right to Life and Its Guarantees through the Norms of the New Romanian
Criminal Code (2014)

Kamila KRAJEWSKA,
Relation on the Line Government-Media (Based on the Situation in Poland after
1945)

Anca Parmena OLIMID,
The “Import™ of the Rule of Law as a Democratic Tradition in Post-communist
Constitutional Usage: Charting a Multi-Level Theoretical Matrix

Petr JUST,
Split of Czechoslovakia as One of the Outcomes and Results of the Transition to
Democracy?

Ruxandra DIACONU,
The Conflict between Ideology and Academia in David Lodge's Campus Novels

Octavian GRUIONIU,
On Ethics, Economy and Capitalism. An Aristotelian Approach

Adrian BOGDAN,
Aspects concerning the phenomenon of discrimination from the perspective of the
equal rights principle in contemporary international law

13

24

34

43

53

65

75

84

94



RSP « No. 41 - 2014

E. PONOMAREVA, P. ANANENKOVA, M. LEVASHOVA, M. KUZNETSOV,
Gender Inequality in the Social and Labor Sphere: Experience of Sociological
Research of the Federation of Independent Trade Unions of Russia

Jan BURES,
Political Change in Czechoslovakia: The Fall of the Nondemocratic Regime in
1989 in the perspective of theory of Transition

Stamatis POULAKIDAKOS, Antonis ARMENAKIS,
Propaganda in Greek public discourse. Propaganda scales in the presentation of
the Greek MoU- bailout agreement of 2010

Jakub CHARVAT,
The Czech Party System Change since 2010: From Fragile Stability to Stable
fragility

Florentin-Remus MOGONEA, Florentina MOGONEA,
Postmodernism and the Culture of Values. Brief Radiography Regarding the
Axiological Education of Teenagers

lleana NICULA,

The competence — a new paradigm in training and educational sectors

Cristina ILIE GOGA,
The European context for applying judicial mediation procedure. Case Study:
Romania
Adriana-Florina BALASOIU,
Brief considerations on the impact of the European Convention on Human Rights
on the Romanian civil trial
Ecaterina Sarah FRASINEANU,
The quality of Romanian education after 1989: theoretical and applied approach
in official reports on the secondary education
Marina Loredana BELU, Roxana Cristina RADU, Marius Cristian NEAMTU,
Oana Maria NEAMTU
The Protection Ability of the Main Social Assistance Benefits within the
Romanian Social Security System since 1989

Karina Paulina MARCZUK,
“The Danube Strategy™ project: a new dimension of the EU’s policy

Gabriela ILIE,
Applying Wallerstein’s Theory to Explain the Change of the Global Power and
Economic Poles during Financial Crisis
Alina-Maria VADUVA,
Global Banking-the New Rules of the Game

Citilina Maria GEORGESCU,
Interpreting Continuity and Change in Post-Communist Policy-Making: Applying
the New Historical Institutionalist Approach to the Study of Public Organizations

Cosmin Lucian GHERGHE,

Building Liberal Theory in the Age of Modern Constitutionalism: Judicial
Interpretations and Political Thinking in Emanoil Chinezu’s Studies

RSP Manuscript Submission

103

115

126

141

155

169

181

195

204

214

224

232

241

250

262

271



RSP « No. 41 - 2014

GWate <

CEPOS

Editors’ Note

Joint Note of the Editors of the Revista de Stiinge Politice. Revue des Sciences Politiques,
CEPOS STAFF (Center of Post-Communist Political Studies Staff) &
CEPOS CONFERENCE 2014 Board of Directors

Anca Parmena Olimid”,
Catalina Maria Georgescu**,
Cosmin Lucian Gherghe***

CEPOS Conference 2014 under Scrutiny

On the morning of April 4, 2014 participants in the Fourth International
Conference After Communism. East and West under Scrutiny gathered in Craiova, where
the authorities of the University of Craiova and Faculty of Law and Social Sciences and
the three co-coordinators of the conference Associate Professor Anca Parmena Olimid,
Ph.D., Lecturer Catilina Maria Georgescu, Ph.D., Lecturer Cosmin Gherghe, Ph.D.
(Political Sciences Specialization, University of Craiova, Editors at the Revista de Stiinte
Politice. Revue des Sciences Politiques) welcomed all participants and media guests at the
House of the University for the presentation of the keynote addresses of the conference
and welcoming message of the Rector of the University, Professor Dan Claudiu Danisor,
Ph.D.

The official language of the conference was English (a few papers were
presented in Romanian due to the specific of their research). In the plenary and common
sessions of the first and second day the audience warmly welcomed the news structure of
the CEPOS Conference 2014 ten Panels , workshops and working papers series such as:
Political theory , ideology and social actions in transitions; Comparative policies and
regional development;Transitions and justice reform; Integration, identity, mobility and

* Associate Professor, PhD, University of Craiova, Faculty of Law and Social Sciences, Political
Sciences specialization, CEPOS Staff, Member of the Board of Directors of the CEPOS Conference
2014; Phone: 0040251418515, E-mail: parmena2002@yahoo.com

** Lecturer, PhD, University of Craiova, Faculty of Law and Social Sciences, Political Sciences
specialization, CEPOS Staff, Member of the Board of Directors of the CEPOS Conference
2014Phone: 0040251418515, E-mail: cata.georgescu@yahoo.com.

*** |ecturer, PhD, University of Craiova, Faculty of Law and Social Sciences, Political Sciences
specialization, CEPOS Staff, Member of the Board of Directors of the CEPOS Conference
2014Phone: 0040251418515, E-mail: avcosmingherghe@yahoo.com.
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human rights in European legal systems; Regional economics, public administration and
social movements; Religion, cultural history and education in aglobal perspective;
Revolution and political theory; Security and diplomacy in National and Euro-atlantic
environment; Media, communication and politics; Public policies in trnasition (evaluation
and fundamentals) , additional two workshops: Workshop 1: Ukraine-a New East & a
New West and Workshop 2: Globalisation & East-West Challenges and CEPOS Student
Working Papers Series 2014.

In brief, the conference gathered 18 countries participating: Romania, New
Zealand, Czech Republic, Greece, Macedonia, Poland, Turkey, Armenia, Georgia,
Spain, Moldova, Albania, Estonia, Azerbaijan, Serbia, Irag, Japan, and Pakistan.

The conference also gathered the studies and research materials of more than 165
participants (senior researchers, academics, professionals) and the 4 young researchers
panels and workshops organized within the THIRD INTERNATIONAL STUDENTS’
SCIENTIFIC SYMPOSIUM AFTER COMMUNISM. EAST AND WEST UNDER
SCRUTINY. They all reflected the current situation of the post-communist research
focused on the following approaches: values and academia, social, legal and political
controversies in communism and post-communism, reform of the political institutions,
politics and politicians, integration, identity and mobility in Europe, history and political
transition, political theory and action, regional economics, security and diplomacy, public
policies etc.

At the end of the second day of the conference, four special international panels
and workshops (see the titles above) gathered selected students’ papers from the
University of Craiova, Faculty of Law and Social Sciences, especially from the Political
Sciences specialization. All students’ papers pointed the changes occurred in the East and
West thinking and action as a direct effect of the 25 years of transition.

CEPOS Conferences 2012-2014 under Scrutiny

All panels of the CEPOS Conferences Series 2012-2014 directly contacted those
involved on both sides of the “post-communist bridge” as an encounter in time and space
between History and Present/ East and West/ Old and New and as an inventorying of
values, traditions, ideas, ideals models, and methods of researching the post-communist
transition.

The conference panels organized during the last three editions of the CEPOS
CONFERNCE involved a complex thematic of the post-communist transition
considering public policies and regional development, political thinking and social
representations, political action: citizens and elites, politics and public administration,
cultural education and history, reforms and new policies in justice, political theories,
doctrines and ideologies after communism, political parties and electoral participation,
etc. (see Chart 1. CEPOS Dynamics Number of participants-Applications received-
Students Participating in the Student Organizing Committee 2012-2014; Chart 2. CEPOS
Dynamics of the Conference Workshops organized 2012-2014)

10



Editors’ Note

Chart 1. CEPOS Dynamics Number of participants-Applications received-Students
Participating in the Student Organizing Committee 2012-2014
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Chart 2. CEPOS Dynamics of the Conference Workshops organized 2012-2014
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By all accounts and reviews, the Fourth International Conference After
Communism. East and West under Scrutiny, Craiova, 4-5 April 2014 was very well
received by the national media and successfully indexed in more than 9 international
databases, catalogues and NGOQO’s databases such as: American Political Science
Association, USA, http://www.apsanet.org/conferences.cfm; Journal of Church and
State, Oxford, http:/jcs.oxfordjournals.org/content/early/2014/01/23/jcs.cst141.full. pdf+html;
NATO Council of Canada (section events/ international conferences), Canada,
http://atlantic-council.ca/events/international-conferences/; International Society of
Political Psychology, Columbus, USA,
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http://mww.ispp.org/uploads/attachments/April_2014.pdf; Academic Biographical
Sketch, http://academicprofile.org/SeminarConference.aspx; Conference alerts,
http://mww.conferencealerts.com/show-event?id=121380; Gesis Sowiport, Koln,
Germany, http://sowiport.gesis.org/; Osteuropa-Netzwerk, Universitét
Kassel, Germany, http://its-vm508.its.uni-
kassel.de/mediawiki/index.php/After_communism_:_East and_West_under_scrutiny
_:_Fourth_International_Conference; Ilustre Colegio Nacional de Doctores y
Licenciados en Ciencias Politicas y Sociologia, futuro Consejo Nacional de Colegios
Profesionales, Madrid, http://colpolsocmadrid.org/agenda/.

It was furthermore announced that the Fourth International Conference After
Communism. East and West under Scrutiny would take place on 24-25 April 2014 at the
University of Craiova. In short, the Fourth International Conference After Communism.
East and West under Scrutiny created a descriptive and analytical sketch of what is
usually referred to as post-communist period. The Organizing Committee presents its
most sincere and warm thanks to all the members of the Scientific Committee: Professor
Dan Claudiu Danisor, Ph.D. (University of Craiova), Associate Professor Parmena
Olimid, Ph. D. (University of Craiova), Lecturer Catalina Georgescu, Ph. D.
(University of Craiova), Lecturer Cosmin Gherghe, Ph. D. (University of Craiova),
Professor Patricia Gonzalez-Aldea, Ph.D. , (Universidad Carlos Ill, Madrid, Spain),
Professor Hasan Jashari, Ph.D. (South East European University, Skopje, FYROM),
Professor Jonuz Abdullai, Ph.D. (South East European University, Skopje, FYROM),
Professor Sonja Bunci¢, Ph.D. (University Union, Faculty of Law, Belgrade, Serbia),
Professor Harun Arikan, Ph.D. (Cukurova University, Adana, Turkey), Professor Ali
Pajaziti, Ph.D. (South East European University, Skopje, FYROM), Associate
Professor George Girlesteanu, Ph.D. (University of Craiova), Associate Professor
Sebastian Réduletu, Ph.D. (University of Craiova), Associate Professor Elena
Oancea, Ph. D. (University of Craiova), Professor lordan Gheorghe Barbulescu, Ph.
D. (National School of Political and Administrative Studies, Bucharest, Romania),
Professor loan Horga, Ph. D. (University of Oradea, Romania), Professor Nicu
Gavrilut, Ph. D. (Univesity A. I. Cuza, lasi, Romania), Associate Professor Adrian
Basaraba, Ph. D. (West University of Timisoara, Romania).

As we ussually conclude Editors’ notes, we would like to give our sincere thanks

to our outstanding international conference participants. Once again thank you all for your
involvement and participation and see you in 2015!
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Justification of necessity to limit the exercise of rights
and liberties in a liberal society

Dan Claudiu Danisor”

Abstract

The exercise of rights and liberties may be limited for the reasons enumerated in art.
53(1)C. But their application may not be done in a limitless manner. There has to be a
procedural framework which shall limit the modality in which the state may claim these
reasons. This procedural framework has to be able to achieve the fundamental purpose
of the constitutional provision: protection of individual liberty against possible abuse of
the state. The purpose of art. 53C coincides with the general purpose typical to any
liberal society: the priority of liberty over authority. Thus, it would be natural for the
principle of liberalism to create the procedural framework of limits regarding claiming
the reasons of general interest or of perfectionist values in order to justify the limitation
of exercise of rights and liberties. This framework may be called in brief ,,the necessity
of limitation in a liberal society”. Before judging the necessity of limitation in a
democratic society, we have to judge its necessity in a liberal society. This is the
structural logic of art. 53C, because the constitutional provision does not have as goal
the authorization of limitation of exercise of rights and liberties, but the maximization
of protection of the person through strict legal framework of the state’s action, which
means that the enumeration of the reasons which may represent the basis of limitations
has to be interpreted as a restrictive framework, as producing the maximum constraint
for the state authorities. Thus, art. 53(1)C has to be interpreted in the sense of creating a
procedural framework for the limitation of the state, even if it appears to authorize its
action. | will endeavour to demonstrate the modality in which the liberal understanding
of the reasons for the limitation may create this framework. Synthetically, this
framework supposes that the managing ideas of liberalism — priority of liberty, priority
of just over good, priority of self determination of the individual and state neutrality —
are transposed in a system of procedural limits of the possibility to claim which justifies
the limitation of liberty.

Keywords: limitation of the exercise of liberties; limitations of claiming the general
interest; necessity of limitation; liberalism; proportionality.

" Professor, PhD, University of Craiova, Faculty of Law and Social Sciences, Law Department,
Phone: , Email: dcdanisor@yahoo.fr.
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A. Priority of liberty in the course of the procedure of limitation of its exercise

In a liberal state, ,,a basic liberty cannot be limited or refused, except for the
protection of one or several basic liberties and never [...] in the name of public good or
of perfectionist values” (Rawls, 2007: 351), which is equal to saying that none of the
causes enumerated by art. 53C and which represents such interests or values can be
claimed itself and for itself, but only for the defence of the rights and liberties of others.
As the French Declaration from 1789, ,,the exercise of the natural rights of every man
has no bounds other than those that ensure to the other members of society the
enjoyment of these same rights”.

Among the causes derived from the general interest or perfectionist values, art. 53C
also contains as possible reasons of limitation of the exercise of rights and liberties
several reasons which represent prevention ones. It is obvious that the prevention of
consequences of a natural calamity, disaster, or of a sinister and very serious event does
not have the same nature with the defence of natural security or of public moral. The
priority of liberty in the liberal society supposes that the general system for the exercise
of rights and liberties is the most repressive one. The preventive system represents an
exception, his sphere of applicability being of strict interpretation. The rule is, thus, the
free exercise of the rights and liberties, the state intervening only if this exercise affects
others. The preventive system, which supposes the authorization or prior declaration of
the exercise of liberty is compatible with the liberal society only if it does not question
the rule of priority of liberty.

Finally, art. 53C stipulates that the limitation of the exercise of some rights or
liberties may be done for the performance of criminal instruction. The exercise of
liberty may be limited in order to ensure the efficiency of functioning of the repressive
system. The priority of liberty in a liberal society supposes that the insurance of
functioning of the system cannot be claimed per se in order to limit the exercise of
liberty. Some procedural limits must be imposed to the state when it claims its own
functionality against liberty.

In order to see which are the limits imposed to the state when it claims the reasons
enumerated by art. 53C, we have to clearly distinguish which is the sphere of priority of
liberty, with what purpose it is imposed and in which manner its observance has to be
proved in a liberal society.

a. Procedural limits resulted from the value priority of liberty

Liberty is firstly, a priority from a value point of view. This means that the general
interest, the perfectionist values, the repressive system or the preventive systems shall
maintain the instrumental character. They are never, in a liberal society, purposes, only
means. The state shall prove the maintenance of the instrumental character of the
general interest. Also, the reasoning of the Constitutional Court according to which
»through an imperative norm the legislator may grant priority to general interest”
(Decision no. 325/2005) cannot be valid per se, because the defence of general interest
becomes, according to this reasoning, a purpose per se. It is simply opposed to the
particular interest, being decided a priori in its favour.

From the value priority of liberty in liberal societies is derived a first procedural
limit which frames the possibility to claim the cases of limitation of exercise of rights
or liberties: the one who claims the reasons for limitation shall be able to prove that,
through their defence, he defends the rights or liberties of the persons. The burden of

14



Justification of necessity to limit the exercise of rights and liberties in a liberal society

proof regarding the necessity of limitation in a liberal society always belongs to the
state.

The state shall make proof of the concrete character of the protection of rights and
liberties of persons. This means that the first test of necessity to limit the exercise of
rights or liberties in a liberal society is the one of derivability of protection of persons
from the protection of general interest or the perfectionist value. This protection has to
be derivable in a concrete and direct manner. The limitation act shall, thus, contain in
an obligatory manner, the determination of modality through which claiming the
protection of a general interest case or of a perfectionist value leads to the defence of
the rights or liberties of persons.

The protection granted to persons shall be concrete. The rights or liberties which
the legislator defends by the limitation of the exercises of other rights should be express
and certainly determined. Thus, the Constitutional Court stated, in reference to the
limitation of the right of free movement through the establishment of a tax for crossing
the border, that ,,it supposes that the legislator shall establish for which specific rights
the tax was established. The determination of such rights cannot, however, be a generic
one (...) but a concrete one” (Decision no. 139/1994, published in the Official Journal
no. 353 from 21st of December 1994. The numbering is the one done following the
rectification published in the Official Journal no. 4 from the 12th of January 1995; please
see Constitutional Court, Decisions for establishment of non-constitutionality 1992 —
1998, C. H. Beck, Bucharest, 2007, p. 58). This condition is breached any time the state
expressly points out the protected right or liberty. For example, when, claiming national
security, the legislator limits the exercise of salary rights of state employees, without
determining as effect the protection of certain rights, but only the balance of state
budget, which would lead to the defence of economic security, part of the national
security (Decision no. 872/2010, published in the Official Journal no. 433 from the 28th
of June 2010). The state defends itself, under the pretext that it defends us all.

Such protection is real, but it is not compatible with a liberal society, due to the fact
that, in such a society, the protection resulted for some persons from the limitation of
rights of others in the name of causes mentioned by art. 53C has to be direct. Of course
that, if you defend a general interest, you finally defend some persons. But this
protection is not a direct one. Which is imposed by art. 53C is the direct derivability of
the protection of a person from the protection of general interest or perfectionist value.
Thus, when we protect that public moral through the limitation of the right to freedom
of expression, incriminating the distribution of obscene materials, we protect a number
of persons. But the problem is that this protection is mediated. Or, the modality to claim
perfectionist value with the purpose to defend the rights and liberties of others shall
create protection to certain persons in an unmediated way. In the criminal Romanian
reasoning, in which the crime defends public moral per se, through the criminal
conviction of the author which distributes obscene materials the persons protected are
not individualized in any way. The goal seems rather to solve the moral issues of the
community. The criminal conviction of the author does not solve anything nor
regarding the moral quality of the supposed work of art, neither regarding the moral
health of the community, which might be the object of the criminal norm. In fact, the
means is not a priori capable to achieve the goal. The reason is simple: the purpose is
incorrectly determined. It represents a perfectionist value per se and not for another.

Secondly, the state shall have to prove that the modality to defend the general
interest is a priori capable to lead to the achievement of the defense of rights or liberties

15
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of persons. Any legitimate doubt on the result is favourable to the person, the limitation
measure becoming non-constitutional. For example, the reasoning of constitutionality
of limitation of salary rights mentioned before is the following: ,, The Court states that,
in the recitals of the law criticized it is showed that, according to the European
Commission’s assessment, «Romania’s economic activity remains weak» [...] and that
«in the conditions of current economic conditions, the fiscal deficit target for 2010 (...)
shall not be accomplished, due to deteriorations of economic conditions, of difficulties
in the collection of revenues and slidings regarding expenses». As such, the Court finds
that this threat to the economic stability continues to be maintained, thus the
Government has the right to adopt adequate measures in order to combat it. One of
these measures is to reduce budgetary expenses, measure materialized, among others, in
the diminuation of the quantum of salaries/incomes/payments with 25%" (Decision no.
872/2010, published in the Official Journal no. 433 from the 28th of June 2010) (s.n.).
The issue is that there is a legitimate doubt that the measure prepared by the state shall
priori lead to getting out of the crisis, and the other obvious measures, such as better
collection of the revenues to the budget or more efficient spending of public money, are
not represented as alternatives or complement to the measure envisaged. The measure is
unconstitutional because the state does not prove in any manner that the measure
proposed is a suitable one before any experiment, due to the fact that the experiences
with liberty are not allowed in a liberal society, in order to lead to the desired result.

b. Limits resuted from the procedural priority of liberty

Secondly, liberty has priority from a procedural point of view. This means that the
procedure of defense of liberty is always, in a liberal society, prioritary in relation to the
procedures of defence of general interest. This procedural priority is more obvious in
case of limitation of the exercise of several rights or liberties in order to prevent, that is
for the second category of reasons mentioned by art.53(1)C.

The procedural priority of liberty supposes that any imposition of prior
authorization or of prior statement of the exercise of liberty shall have to be considered
per se a limitation of its exercise. These prior authorizations or statements cannot be
judged only as insurance measures of the framework of exercise of rights and liberties,
but always as limitations of these. Thus, the procedures of limitation of the exercise of
liberty would become priority in relation to its protection procedures.

For example, prior authorization of driving a vehicle on public roads is requested in
order to ensure protection of others. It ensures the framework for the exercise of the
freedom of movement. But this authorization or its withdrawal also represents a limitation
to the freedom of movement. If it is not regarded as limitation of liberty, prior
authorization or its withdrawal becomes a priority in relation to the liberty it claims to
protect. It is what the Constitutional Court does when it finds that ,the right to free
movement, as regulated by the Romanian Constitution (...) does not include the right to
drive vehicles, respectively to hold a driving license to that end, the constitutional
provisions not mentioning the transportation means through which the freedom of
movement is achieved” (Decision no. 480 of the 2nd of April 2009, published in the
Official Journal no. 289 from the 4th of May 2009).

The establishment of a preventive system for the limitation a priori of the exercise
of rights and liberties shall, in order for the liberty to remain a priority from a
procedural point of view, refer only to the situations mentioned by art. 53, and not to
others. The state may thus establish general prevention systems for the limitation of
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exercise of the rights or liberties only in order to prevent consequences of a natural
disaster or of a sinister event, very serious. The establishment of a preventive limitation
in the other cases must be stricter, the establishment of general preventive systems not
being possible. Thus, it is forbidden that the state stablishes general prevention systems
for the exercise of rights and liberties for the defense of national security, order, health
or public moral.

In order for the liberty to remain a priority from a procedural point of view, the
possibility of the state to limit the exercise of rights or liberties in order to prevent shall
not transform the preventive regime for the exercise of rights from an exception into a
rule. If the result may be obtained through the repressive system for the exercise of
rights, then the preventive measures are not necessary in a liberal society. Only in this
manner, the procedure for the exercise of liberty remains a priority in comparison to the
procedure for their limitation.

The procedural priority is also transposed in the priority of procedures for the
protection of person in relation to the repression procedures. Thus, the reason of the
efficiency of performance of criminal instruction, that is of a repressive procedure,
cannot be claimed if the modality of this claim voids of efficiency, a priori, the
procedures for the protection of the person, such as the right to defence or free access to
justice.

c. Limits resulted from the temporal priority of liberty

In the third place, liberty is, in a liberal society, prioritary in time. Irrespective of
the evolution of circumstances, liberty has to be imposed. This means that the state
must be imposed the neccesity to limit in time the consequences in relation to liberty
due to the defense of general interest, perfectionist values, functioning of the repressive
system or establishment of preventive systems. The Constitutional Court finds that ,,it is
obvious that the limitation of exercise of a right must last as long as the threat for which
the measure is taken is maintained” (Decision no. 872/2010).

The limitation in time of the constraint must be predictable, that is the subjects
must be able to clearly estimate which is the limit in time for the limitation of exercise
of their rights or freedoms. The state must, thus, indicate at least the means for
determining the duration of limitation of the exercise of right or freedom. The absence
of reasonable clues necessary in order to estimate the duration of the limitation measure
makes the emasure unnecessary in a liberal society, because it makes permanent the
limit of liberty, instead of making permanent liberty itself.

d. Limits resulted from the spatial priority of liberty

On the other hand, the priority of liberty is spatial. Liberty must impose not only in
relation to anyone, but everywhere. The space of liberty is unlimitd per se. The
consequence is that the state has the obligation to clearly determine the space of
limitation of the exercise of right or liberty in the name of defending general interest
etc. This condition is more obvious in the case of establishment of limitations of the
exercise of liberty in order to prevent the consequences of a disaster, calamity or of a
very serious sinister event in all cases, even if spatiality is understood differently, as
sphere of abstract manifestation.

In the case of preventive systems, spatial priority of liberty imposes that the
limitation of the exercise of rights or liberties shall be limited to the space affected by
the calamity, disaster or sinister event. In all cases, this aspect of priority of liberty
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supposes that the limitation operates only regarding those rights or liberties whose free
exercise might a priori endanger others or even the one who exercises them. The state
has the obligation to ensure a coherent system for the prevention of consequences,
which means that any measure for the limitation must be integrated into the system. We
must, thus, approve the connection between any limitation of the exercise of liberty and
the prevention of consequences of the exceptional situation mentioned by art. 53C.

In which regards the space priority of liberty in relation to the other cases of
limitation of the exercise of rights or liberties mentioned by art. 53C, this refers to the
sphere of abstract manifestation of those rights or liberties. The manifestation space of
individual liberty in unlimited. Any limitation of such space must be clearly defined.
Thus, it is necessary for the state to clearly identify which is the aspect of liberty which
is limited. Any doubt regarding this is in favour of the person. The reverse of this rule is
the prohibition of extensive interpretation of the repressive rules.

The limitations of the exercise of liberty cannot be vague. Even if, as lon Deleanu
said, ,,one of the unavoidable, but solvable paradoxes of law” is the swinging between
»the imperative or rigor in the normative use of concepts and notions, their precise
determination, so that the predictibility of norms may be ensured” and the
»~indetermination, freedom, flexibility of norms, so that these may be transposed in any
legal situation” (Deleanu, 2013: 73), in the case of limitations of the exercise of
freedom, the imperative of rigor is imposed with a special intensity: ,,intension” of
limitative norms always has priority over their ,,extension” (on the inevitable tension
between the ,,intension” and ,,extension” of legal concepts, please consult Deleanu,
2013: 73).

e. Limits resulted from the fact that liberty is inherent to the human being

Finally, the priority of liberty supposes that, in principle, liberty is inherent to all
persons. Any limitation of the exercise of rights or liberties must, thus, clearly
determine which are the persons targeted by the limitation. In other words, we must
always be able to determine the modality to limit the consequences of limitation to the
persons expressly targeted. Only in this way we can avoid state paternalism, which we
analyzed on other occasion (D. C. Danisor, 2014: 64-67). Thus, it is necessary that a
limitation measure of the exercise of liberty should not create restrictive consequences
for those situated outside the direct field of application of the norm. The norm’s
predictability (please consult Deleanu, 2011: 52-82) refers not only to the clarity of the
norm for its recipients, but also to the clarity of positioning it inside or outside its field
of application.

The priority of liberty is imposed in liberal societies, not in abstract, but in order to
obtain a concrete result. Art. 53C must transpose this liberal objective from a normative
point of view. Thus, it must be interpreted in the sense of maximization of protection
ensured for some persons through the limitation of exercise of rights or liberties of
other persons. On the other hand, the limitation of the possibility of the state to claim
protection of general interest against the liberty of persons should be maximised. And,
as liberty represents the rule, and the constraint represents the exception, art. 53C shall
be interpreted in the sense of maximal limitation of the possibility to claim
efficientization of functioning of the repressive system or to establish prevention
system for the exercise of rights and liberties.
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B. Priority of just over good during the procedure of limitation of the exercise of
liberty

Political liberalism supposes the priority of just over good (Deleanu, 2011: 11-33).
The procedural consequence of this principle in which concerns the necessity to limit
the exercise of rights or freedoms in a liberal society is the priority of procedure of
selection of the modality of defence of general interest over the substance of one or
other of these modalities to satisfy public good.

For example, when the Constitutional Court analyzed claiming the defence of
national security by balancing budget in the situation of world economic and financial
crisis, it should have analyzed if the state used a correct procedure in order to select
among several possibilities of action which might lead to reaching the desired purpose,
prior to analyzing the substance of one or another of such measures.

This type of reasoning shall be generalized in case of any claim of general interest
in order to justify the limitation of the exercise of liberty. The state must clearly show
the correctness of the arbitrage procedure among multiple possibilities, in essence,
good, for the protection of national security, of order, health or public moral. The
omission of such justification or its inconsistency makes the measure unnecessary in a
liberal society.

Thus, in the previous example, the state could have collected better the taxes,
improve public expenditure and reduce salaries paid from its budget, as it states. It
chose the last method, without showing according to which procedure the choice was
made. The Constitutional Court analyzed the constitutionality of the substance of the
measure elected by the Government, but did not analyze in advance if the Government
used a correct procedure in order to select this measure and not the other possible
measures. It is the reason for which the Court’s decision is not grounded. Maybe the
governmental measure was the only realistic one, but it is not clear how the
Government and the Court reached to this conclusion.

The priority of just over good in a liberal society imposes formal character of
concepts used by art. 53C. This means that the national security, order, health and
public moral have no determined abstract content. Their content depends on the type of
threat to liberty eliminated by their defence. They are ,,vague concepts”, whose sense
»cannot be determined a priori”, but only ,pro subiecta materiae, circumstantially,
regarding the case”, ,,not regarding the general or abstract manner” (Deleanu, 2013:
89).

The notions of national security, order, moral or public health are extrajudicial
notions. In order to receive a legal content, they have to be formalized (D. C. Danisor,
2011: 52-69), which means that they have to be considered as not having a value
content per se. They receive such a content only for those who operate in non-legal
areas based on the formal selection done in the sphere of law. From a legal point of
view, national security, order, health and public moral are not, thus, values.

The Constitutional Court holds them as values. Thus, for the Court, ,,the social
value which represents the object of the crime and, in the same time, the object of legal
protection which the legislator desires to analyze through the incrimination and
punishment of the distribution of obscene materials is the public moral” (Decision no.
19/2005, www.legalis.ro) (s.n.). The Court, thus, makes the perfectionist value, per se,
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the object of legal protection, without determining which are the persons and rights thus
protected.

The perfectionist value or the general interest are not thus available. They do not
ensure liberty anymore. ,,We say that something is available when that respective thing
may be used by anyone and anytime, when the respective thing is not a materialized
object, it is a non-object per se” (Gh. Danisor, 2006: 109). The unavailability of general
interest or perfectionist values, through their transformation in purposes per se, with a
value content, destroys the derivability of the protection of liberty from their protection.

The legal vision on the political or sociological concepts used by art. 53C supposes
their transfiguration from concepts which describe a material reality into concepts
which describe a form of protection of liberty. Thus, public moral has for a political
man a certain consistency: it means something. For a legal counsellor, however, it
remains unavailable, that is it may be used by anyone and at any moment in order to be
protected, but only if it has a content, if it is a non-object, that is just a form, which, by
protecting it, we protect somebody’s freedom. Its content is determined only through
the priority of procedure of protection of the person in relation to a concrete moral or
another.

If we apply this type of formalization to the issue of relations between public moral
and limitation of freedom of expression, then the limitation of liberty is necessary in a
liberal society only if the protection of persons has priority in relation to the defence of
morality itself, so if the moral remains available to the person, its content not being
imposed by the state. The protection of vulnerable persons from a moral point of view,
of minors for example, does not have to be done through the imposition of a moral
option, but by procedures for the avoidance of premature contact with certain
manifestations of freedom of expression which could be morally dangerous for the
minor. The procedural reaction thus precedes the substantial reaction, just precedes the
good. Instead of imposing to the person expressing himself a moral option, thus
limiting his liberty, we impose a procedure of limitation of contact of minors with
possible obscene materials resulted from the exercise of the freedom of expression.

The state’s action for the protection of general interest or of perfectionist values has
to be regarded from a legal point of view that is not by relation to social purposes, but
to the formal selection of the method of action. From a legal point of view, it is not
relevant which actions are better from a value point of view, but the modality in which
we can choose one of the multiple possibilities without breaching a just formal balance
between them. After determining this just balance, we can analyze the value substance
of measures which may limit the exercise of rights or liberties.

C. Priority of self-determination of individual during the procedure of limitation of
the exercise of liberty

In the liberal societies, the individual is self-determined. The state cannot impose
values. This is why the Constitution of Romania makes the free development of human
personality one of the supreme values of the Romanian state. When the state claims one
of the reasons to limit the exercise of liberty mentioned by art. 53(1)C, it has to observe
the priority of self determination of individual. This means that the limitation is not
necessary in a liberal society if by it a value option is imposed to the individual.

When the state limits by law the exercise of rights or liberties, it has to affirm the
general interest or perfectionist values in such a way not to affect, by the limitation
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performed, the free development of human personality, which, thus, becomes a limit of
the state competence to claim the reasons enumerated by art. 53(1)C.

The same position is occupied by dignity. The state may limit the exercise of
certain right or liberties for reasons which belong to the general interest, but only to the
degree in which it does not affect human dignity. Thus, public moral may represent a
reason for limitation the freedom of expression, but human dignity represents criteria of
assessment of this public moral itself. The limitation of the right to freedom of
expression on the grounds of defence of public moral can be, thus, done only if public
moral is pursuant to human dignity.

The legal norm remains, however, sometimes constitutional even if it is contrary to
the traditional customs of the society, if these customs become contrary to the self-
determination of individual. The Constitutional Court finds in this sense, analyzing the
incrimination of homosexual relations, that ,,the right, as social phenomenon, cannot be
separated from the evolution tendencies of the contemporary society (...), even if, at a
certain point, the legislative and jurisprudence solutions contradict traditional moral
beliefs” (Decision no. 81/1994, www.legalis.ro).

The consideration of the right to private and family life as a materialization of the
objective of free development of human personality, in its turn, normative
materialization of the liberal priority of self-determination of individual, extends its
contents with necessity. It becomes more and more a «right to independence», even a
«right to individualismy, a «right to difference». We do not speak here about pretending
to live in shadows, but to live in a different manner. The right to private life is no longer
stated only to hinder a simple look of another, but especially in order to hinder
judgement of another person (Beignier, 1995: 65) and in order to allow the individual
the possibility to develop his own personality and his own appearance.

The capital values mentioned by art. 1(3)C, justice, as just balance, free
development of human personality and dignity thus become limits of the modality in
which the state may claim defence of general interest, of perfectionist values,
functioning of repression or prevention in order to limit the exercise of rights or
liberties.

D. Maintenance of state neutrality during the procedure of limitation of liberty

In order for the limitation of the exercise of rights and liberties to be necessary in a
liberal society, it is necessary for the state to maintain neutrality during the procedure.

This supposes, firstly, that the substance of reasons determining the limitation
should be determined in a neutral manner, which means that the stat shall not impose
one value against another when it claims the reasons mentioned by art. 53C (for
developments on the meaning of state neutrality, please consult D. C. Danigor, 2014:
82-90), to determine the contents of concepts used by the constitutional provision in
connection to the concrete right or liberty whose protection is aimed, that is to
determine them in an opposed manner (please consult D.C. Danigor, 2011), and that the
analysis of the preponderance of a right over another should be done following a neutral
procedure, which exceeds their simple opposition, which shall be analyzed further.

The existence, among the limitation causes, of the defence of rights and liberties of
citizens shall not be interpreted in the sense that a right or a liberty may represent, by
itself, a cause of limitation of the exercise of other right or liberty (to this end, please
consult the Decision of the Constitutional Court no. 217/2003, published in the Official
Gazette of Romania no. 425 of 17th of June 2003). It is necessary to perform an analysis
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of the preponderance of a right or liberty over others, following a neutral procedure,
which shall explain the limitation of exercise of one of them.

This would mean, for example, that public moral is not opposed to the freedom of
expression, but it is used only to balance the exercise of two rights. Thus, the first phase
of the neutral procedure I was talking about is the determination of the second. If it is
the minor’right to train from a moral point of view, then we have to determine the cause
which might explain the limitation of the exercise of several rights, operation which
represents the second phase of the procedure. The election of one of the reasons has to
be non-ambiguous, because, in relation to that, the type of concrete opposition
determining the contents of rights shall be established.

On the other hand, election of one of the reasons which might explain the limitation
has to be neutral in itself. Thus, if we analyze the limitation of liberties of persons in
relation to the sexual orientation, the results will be different if we claim public moral
or public health. The positioning of analysis on one of the plans is not indifferent. Thus,
the state has to justify the necessity in a liberal society to choose one of the reasons.

The right (or liberty) whose limitation is operated has to be also elected in
conditions of neutrality. In case of homosexuals, it is obvious that the positioning of
analysis on the grounds of restriction of exercise of the life to private life causes
different results in comparison to the analysis of the problem on the grounds of the
limitation to exercise equal rights.

Selection of one of the reasons which might explain the limitation has to be done in
order to reach a concrete objective, and the modality for using the reason has to be
proportional with the purpose, that is with the balance of rights in potential conflict. If
the selection is done in order to ensure the prevalence a priori of one of the rights, then
the selection is not a neutral one, and the limitation is not necessary anymore in a
liberal society.

This necessity to limit the exercise of rights or liberties in a liberal society, distinct
from the necessity in a democratic society, thus supposes the cumulative fulfilment of
at least four categories of conditions to claim the reasons mentioned by art. 53(1)C in
the course of the procedure to limit the exercise of rights or freedoms: (a) observance
by the state of the priority of liberty, (b) observance of the priority of just over good, (c)
observance of priority of self-determination of individual and (d) maintenance of state
neutrality during the procedure. Each of these categories of limits should be analyzed in
order to obtain maximum protection of the person and stricter framework of state
competences.

Note of the Author: Theoretical guidelines and concepts of this study were described in my
academic work Libertatea in capcand. Apovii ale justitiei constitutionale (Liberty in a trap. Aporias
of constitutional justice), Universul Juridic — Universitaria, Collection Repere, 2014.
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1. The General Introduction

The process of globalization directs world population to become a single
community. It stipulates the emergence of a competitive atmosphere, which facilitates
the shaping of a new legal landscape. Important changes are faced by all spheres of
jurisprudence. Innovative juridical institutions and challenging prospects of some old
ones — these are the major aspects and concerns of a lot of newly created scientific
works.

The given paper is dedicated to the study of an innovative juridical model (the
“offspring” of the institution of “trust”), which was adopted by some Post-Soviet
countries as a respond to the contem- porary developing policies. It’s a well-known
fact, that there is no unique definition of the common law “trust”. Different scholars
offer different interpretations of this institution, for instance, A. Underhill believes, that
“a trust is an equitable obligation, binding a person (who is called a *“trustee™) to deal
with property over which he has control (which is called the trust property), for the
benefit of persons (who are called the beneficiaries or cestuis que trust ) of whom he
may himself be one, and any one of whom may enforce the obligation” (Thévenoz,
2009 : 6). According to D. Hayton: “An Anglo-Saxon trust arises from the settlor’s
transfer of title to property to another person, intending that person to be a trustee-
manager of it for the benefit of beneficiaries or for a charitable or other permitted
purpose” (Hayton, 2005). These definitions clearly indicate, that common law “trust” is
a relationship subject to the rules of equity, binding one person (the so-called “trustee™)
to manage the property for the benefit of another ( the so-called “beneficiary™).

The given paper is oriented on the discussion of the Lithuanian and Georgian
“trust-like” mechanisms. The greatest emphasis is put on the formation of these
institutions, their terminolo- gical peculiarities and their influence on the development
of Georgia and Lithuania. The terminological context of the study directly points to the
origin of newly adopted mechanisms. Moreover, some assumptions about the strategies
of their future impact and development are singled out and revealed.

2. Discussion

Historical “Equivalents” of the “Trust” — The Insights into the Historical
Processes

The modern scholars pay the greatest attention to the study of the history of the
development of “trust” mechanism. It’s an obvious fact, that even in 1790 B. C. the
Code of Hammurabi presented rules of law governing business conduct, which vividly
considered the behavior of agents (em- ployees) during the process of being entrusted
with the property (fiduciary assets) . The roots of the fiduciary principles were met even
in the Old and New Testaments. However, the relations similar to the “trust” were more
vividly seen in the Roman law of the 1% - 3" centuries A.D. At that period of time, the
Roman legal system recognized fiducia contracts under which an individual held assets
in safekeeping or acted on another individual’s behalf. The law acknowledged the
following major types of devices: “fiducia cum amico (contracta)”, *“fiducia cum
creditore”, “fideicommissum™. The first represented the safe custody, the second was
the form of the proprietary security, while the third was used during testamentary
relationships.

It’s a well-known fact, that the term ““fideicommissum” originated from the past
part. of “fideicommittere” , which generally meant bequeathing the property or the
estate in trust. The tran- sferor was denoted by the term *“fideipromissor”, while the
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word “fideicommissary” meant a “beneficiary” (Andrianov, Berson, Nikiforov, 2000).
“Fideicommissum” necessarily considered the obligation of transference. This juridical
transaction enabled a person to beg his/her heirs to transfer something to a third person.
The begging could be done in a written form or orally via using simple words of
request. In certain cases it could be intimated by a nod. An informal character of the
creation of ““fideicommissum” popularized this institution among the population. Its
nature “rendered it available as a vehicle for conveying any kind of request from the
testator to the fi- duciarius, including therefore a request that the fiduciarius should
transfer to a third party ... the share of the inheritance which he received either ab
intestato or ex testamento from the deceased ” (Sohm, 2002 ).

In contrast to the *“fideicommissum”, “fiducia cum amico contracta” was not a
testamentary dis- position. It was regarded as “a simple agreement concluded between
fiduciant (settler) and fidu- ciarius (“amicus” — a friend acting as a “trustee”). A
fiduciant transferred his estate to the fiduci- arius who was obliged to use it according
to the terms of the agreement and subsequently to give it back to the fiduciant” (Stec,
2003). Therefore, “fiducia cum amico™ was a mere safe custody, which ensured the
management of the ownership of the Roman citizens, who travelled abroad.

The third type of a trust-like device of the Roman law was named as “fiducia cum
creditore”. It was used to secure a loan. Under “fiducia cum creditore contracta” a
“fiduciant (secured debtor) transferred dominium ( full ownership ) to fiduciary (
secured creditor ) on condition that fiduciary would transfer it back when the debt was
paid” (Mangatchev, 2009 : 4). Initially, the Roman law did not obligate the trustee to
act according to the agreement and the settlor was not legally protected. However, the
later Roman law gave some degree of protection to the fiduciant, “who could also re-
acquire ownership of his estate by a peculiar form of usucapio called usureceptio
fiduciae causa” (Stec, 2003).

It can be supposed, that the data of the Code of Hammurabi, the Old and New
Testaments and the Romanian law revealed the necessity of the creation of the “real
trust”, which actually originated in the English Common law during the Middle Ages.
This irreplaceable institution derived from a system employed in that era known as
“use of land™ or ““uses™. The history of the emergence of “trust” states, that during
knights® lengthy absence, their estates needed protection and preservation. For that
reason, each knight transferred his legal ownership to a close friend under a special
agreement — the estate ought to be transferred back upon the knight’s return. This
transfer empowered the transferee to manage the “acquired” ownership and to enforce
the rights of the estate against all parties while the owner was away. However, in
certain cases, when the transferors came back, they found difficulties in returning their
legal rights. The legal disputes between *“acting administrators” and owners were
resolved by the King. Later the King’s power was transferred to the Lord Chancellor.
In the 15" century the function of resolving the disputes was delegated to the Lord
Chancellor’s Court. The necessity of the creation of new legal norms emerged and the
establishment of a new institution (which was later named as a ““trust™) was facilitated.

The study of the legal mechanism of the early “trust” reveals its similarity to the
principle of the Roman “fiducia cum amico ( contracta )”. Both of these institutions
ensured the management of the ownership of persons, who travelled abroad. They were
based on friendship — a transferee was “amicus™ (a friend acting as a “trustee™). The
legal relationships between a transferor and a tran- sferee ended after the return of the
former, because an estate was given back to the transferor. This fact enables us to
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suppose, that the Roman law could play a significant role in the formation of the
Common law *“trust” mechanism.

The Further Developments of the Trust Mechanism

From the contemporary point of view, the law of the Middle Ages was quite remote
from the mo- dern practice: “the primary purpose of the trust was to facilitate the
transfer of freehold land within the family. The law governing the transmission of
freehold land was deeply afflicted by feudal restrictions meant originally to concentrate
landholdings for military and related advantages” (Langbein, 1995 : 632). Entrusting
the land to a trustee defeated all feudal restrictions. Therefore, the *“trust” enabled
landowners to provision their wives and children. The beneficiaries lived on the land
and managed it, while the trustees of these primary trusts were mere stakeholders with
no serious powers of management: “the trustees’ only significant duty was to hold until
the settlor’s death, and then to put themselves out of business by conveying the freehold
to the reminder beneficiaries” (Langbein, 1995 : 633). Despite such circumstances, the
“newly emerged” insti- tution of “trust” became more and more popular in England and
America. In 1872 the trust law was adopted in the State of Connecticut, while “the first
trust company was created in 1806 according to the recommendation of a financier and
a politician A. Hamilton (Zambakhidze, 2000 : 62). During the 19" century the given
legal institution became popular in the American business sphere. It has offered several
economic and legal advantages, especially, through mutual and pension funds, while at
the end of the 20" century, the process of globalization stipulated the
“internationalization™ of the trust mechanism. The starting point of this process was the
conclusion of the Hague Convention on the Law Applicable to Trusts and on their
Recognition (1 July of 1985) and its ratification by 12 countries ( March of 2011 ):
“Trusts of the English type have been received and adopted in civil law systems, such
as Scotland, South Africa, Quebec and Louisiana, which are geographically and
historically close to common law jurisdiction” (Thévenoz, 2009 : 1). Moreover, during
the 20™ century “trust” crossed all the geographical and neighboring boundaries. As a
result, the Hague Convention has been adopted not only by the trust jurisdictions, but
by the non-trust legal systems as well. Hence, the convention was not initially intended
“to introduce the trust concept into the do- mestic law of States that do not already have
the trust (“non-trust™ States); rather to establish co- mmon conflicts of law principles on
the law applicable to trusts” (Hayton, 1987). In the contemporary legal literature the
term “Non-trust States” usually denotes the majority of civil law countries. Among
them are the former socialistic civil law jurisdictions, which attract more and more
attention of scholars and legal practitioners. It’s a well know fact, that communism fell
at the end of the 20" century. The alteration of the political system stipulated a rapid
reformation of the juridical sphere. Innovative and integrative processes “invaded” the
post-communist space. The “trust” appeared in the form of a “trust-like” device, which
was enriched with socialistic peculiarities. The Post-Soviet countries have not ratified
the Hague Convention of 1985. However, from the contemporary point of view, the
opportunity to join the group of signatories seems quite prospective.

The Contemporary Common law “Trust” Mechanism

The contemporary Common law “trust” is based on the duality of ownership (the
property re- sulting from the legal estate is divided into the property of a trustee and the
equitable interest — the property of a beneficiary). The so-called “trust instrument” (a
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trust contract) is usually created inter vivos or on death at the direction of an individual
(such type of a trust is called a “testamentary trust™). It obligates certain persons to use
and protect entrusted property for the benefit of others. Therefore, the ordinary Anglo-
American *“trust” consists of three main elements:

e A “trustor” - a person who creates the “trust” (also called a “creator”, a
“grantor”, a “donor” or a “settler”).

e A “trustee” - a physical person or a legal entity which holds legal title to the
trust property. Trustees have many rights and responsibilities. They vary from trust to
trust depending on their type;

e A “beneficiary” — a beneficial (or an equitable) owner of the property. It’s
worth me-ntioning, that a “grantor” can be even a “beneficiary”. In this case, the “trust”
involves a simple delegation of responsibilities.

Trusts are usually created orally or in a written form. An “oral trust” (also called a
“parol trust”) presents the grantor’s spoken statement. It is an agreement formed
between a grantor and a trustee without the usage of a written instrument. Generally,
trusts of real property require a written form, but the trusts of personal property can be
created orally. In order to be valid, each trust has to meet three major certainties (“the
given requirement goes back to some words of Lord Langdale ( 1840)” (Williams, 1940
:20)):

1. The certainty of intention;

2. The certainty of subject-matter, which can be subdivided into:

a) The certainty of what property is to be held upon trust;

b) The certainty of the extent of the beneficial interest of each beneficiary;

3. “The certainty of beneficiaries ( in case of private trusts ) or of objects ( in case
of non- charitable ““purpose” trusts without human beneficiaries - i.e. trusts of
imperfect ob- ligation ).This requirement does not apply to charitable trusts if there is a
general charita- ble intention” (Williams, 1940 : 20).

3. The Contemporary Post-Soviet “Trust-like” Devices

I. The Contemporary “Trust-like” Mechanism of the Republic of Georgia
(According to the Civil Code of the Republic of Georgia of 2012)

It has already been mentioned, that the process of globalization stipulated
interconnectedness of the juridical systems of the world countries. This process has
been hastened by the increased mobility of capital, assets, beneficiaries and trustees.
Especial drastic legal changes were faced by the Post-Soviet states. After the
dissolution of the USSR they adopted new Civil Codes. The Civil Code of the Republic
of Georgia came into force on 25 November of 1997. It reflected the modern
achievements of the civil law and maintained some former characteristics. The Civil
Code of the Republic Georgia introduced the institution “bsz«9006980l 8obomds” (
sakutrebis mindoba ), which shared some peculiarities of the Anglo-American “trust”.
However, the Soviet roots of the Georgian juridical system prevented a complete
development of trusting relationships.
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The Article 724 of the Civil Code of the Republic of Georgia of 2012 clearly
describes the major principles of the transference of property: “the principle (a trustor)
transfers the property to the tru- stee, who accepts and manages it in compliance with
the principle’s interests” (The Civil Code of Georgia, 2012 : 180). The specificity of the
Georgian “bsz«9006980L dobgomdys’™ presents the right of ownership in a “split” form:
“some rights of the owner — the management and the disposition of the property —
belong to one person (a trustee), while other rights — receiving income and profit from
the exploitation of the property - belong to another (a trustor) ” (The Commentary of
the Civil Code of Georgia, 2001 : 416).

The Georgian trusteeship has an obligatory character - trusting relationships are
discussed under the contractual law, which considers the creation of a “trust contract”.
The motive of this contract can be the owner’s wish to delegate the authorities of
management in order to profit from the ex- ploitation of the property. Moreover, “this
type of a contact can be successfully used for the purpose of the unification of the
capital, for instance, small stockholders may unite their shares (voices at the
stockholders” meeting) and delegate them to one person — a trustee, which will act
according to stockholders” wishes” (The Commentary of the Civil Code of Georgia,
2001: 417). Therefore, we can rightfully make a definite indication, that entrusting
relationships are presented in the legal and commercial spheres of Georgia. Moreover,
these relationships are carried out in behalf of the “trustor”, which is usually identified
with the “beneficiary”. However, the Georgian “bsz«or®980lb dobomds” lacks a
countrywide popularity — the Georgian “trust institution is less known to the wide circle
of entrepreneurs; its legal regulation is not perfect; trust companies are not
appropriately popularized, etc.” (Zambakhidze, 2000 : 55) .

Therefore, it must be indicated, that the Georgian trust agreements concern two
major parties:

o, Us329006980b dodbcomdo” ((a trustor ) - a physical person or a legal entity (
the state or municipality — in case of a commercial form of the “trust”; appropriate
governing organ — in case of a non-commercial form ), which creates the “trust” (
“Ubs399006980L obmds”, “Amsbdo” ) and receives income/ profit from the
exploitation of the “trust property” (““do- bom8o¢mo Us3290:6983”);

o “dobmdocemo dglszog”’ ( a trustee ) — a person, who accepts and
manages the “trust property” in compliance with the principle’s interests. A “trustee”
must be chosen via a tender in cases of the entrustment on the basis of the state and
municipal ownerships.

An object of trust relationships is the “trust property”. It is usually presented by any
sort of pro -perty: *“non-material property” or “intangible property” (
1303059 9B0SePEH0 JbgdMmog0 bozgorg” ) and “things” ( ,,6030980" ). A “thing”
may be “movable” ( ,,dmd®sgo” ) or “immovable” ( ,,«9dMsgo), while “non-material
property” unites all those requirements and rights “which may be passed from one
person to another or are intended for yielding a material profit to their owner, or
entitling him (her) to demand anything from others” (The Civil Code of Georgia, 2012 :
44). The ownership is ma- naged by the trustee at the risk and expense of the “trustor”.
In terms with third persons a trustee en- joys the owner’s rights. However, entrusting
relationships are created only in the written form du- ring a trustor’s lifetime.
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Il. The Contemporary “Trust-like” Mechanism of the Republic of Lithuania
(According to the Civil Code of the Republic of Lithuania of 2011)

Lithuania is a prosperous Post-Soviet country, which has faced a lot of changes
after the fall of communism. In contrast to many civil law jurisdictions, Lithuania’s
legal attitude towards the “trust” seems quite exceptional, because the mechanism of
trusting operations ( in the form of a law of operation management ) had existed even
till the reformation of the Civil Code of 1964: “until changes of 1964 version of the
Civil Code (henceforth : CC 1964) were accepted (the 17" May of 1994), public
property trust law was mentioned as a law of operation management, i.e. a law on the
basis of which State enterprises and agencies managed State property that was
transferred to them, and only from the date that the afore-mentioned changes came into
effect, this law started to be called property trust law. It is noteworthy, that the
legislators, in renaming the former law of operation management into a property trust
law did not fundamentally change the legal regulatory effect that had existed until then”
(Sakaviéius, 2011 a : 3). Accordingly, the Lithuanian trust law was created only by the
renaming of the existed “law of operation management”. Moreover, it developed under
the influence of the Russian legislation and shared some of its peculiarities. “However,
there can be found essential differences between the Lithuanian and Russian trust law,
i.e. Lithuania considers trust of estate institute as proprietary (real) right, meanwhile
Russian regulation acknowledges trust of estate as obligatory right” (Sakavicius, 2011b
: 1109). According to the Article 6.953 of the Civil Code of the Republic of Lithuania
of 2011 : “By the property trust agreement one party (the trustor) assigns to the other
party (the trustee) its property by the trust right for a certain period of time, and the
other party undertakes to possess, use and dispose of such property in the interests of
the trustor or its designated person (the beneficiary)” (The Civil Code of the Republic
of Lithuania, 2011). Therefore, the trust agreement concerns three major parties:

o Patikétojas (a trustor) — a creator of the trust ( pasitikéjimas );

e Patiketinis (a trustee) — a natural or a legal person, which exercises the
owner’s rights to the property assigned to him/her/it by the trust right. In those cases,
when the trustee is a State or municipal enterprise, institution or organisation (or the
trust right appears on any other grounds than under the agreement), the Lithuanian law
may establish certain peculiarities of the property trust right ;

e Naudos gavéjas — a beneficiary, which can be presented by a trustor
himself/herself or by the person designated by him/her.

The Article 6.959. of the Civil Code of the Republic of Lithuania of 2011 vividly
depicts the es- sential conditions of the property trust agreement. Therefore, during the
creation of a trust agreement the following rules must be singled out and considered:

“The property trust agreement shall specify:

1) the property assigned by the trust right;

2) the trustor, the trustee, and if the agreement is made for the benefit of the third
person (beneficiary ) - the beneficiary;

3) the remuneration of the trustee and the procedure for its payment if the
remuneration is set fort in the agreement;

4) the validity term of the agreement” (The Civil Code of the Republic of
Lithuania, 2011).

The property trust agreement ought to be concluded for the term not exceeding
twenty years. In certain cases, the law can establish longer maximum terms for the
validity of the contract. However, “if upon expiration of the validity term of the
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agreement neither party states its wish to terminate the agreement, the agreement shall
be deemed extended on the same conditions for the same term (The Civil Code of the
Republic of Lithuania, 2011).

The trust agreement is usually created in a written form. Moreover, the immovable
property trust agreement must be additionally notarially attested (notarized). The
Lithuanian law pays the greatest attention to the separation of property, which is an
integral part of entrusting operations. However, in contrast to the common law *“trust”,
the Lithuanian “separation™ of assets is characterized by certain peculiarities. Therefore,
according to the Article 6. 961. of The Civil Code of the Republic of Lithuania the
following entrusting rules and particularities can be singled out and revealed:

“1. The property assigned to the trustee by the trust right shall be separated from
the property of the trustor and the trustee. The trustee shall make and manage the
accounting (the balance-sheet) of the property assigned to it, and shall open a separate
bank account for settlements.

2. It shall be prohibited to recover from the property assigned by the trust right
subject to the actions brought by the creditors of the trustor, except for the cases when
bankruptcy proceedings are instituted against the trustor or the trustor becomes
insolvent. After institution of bankruptcy proceedings against the trustor or his
becoming insolvent, the property trust right shall expire and the property shall be
returned to the trustor” (The Civil Code of the Republic of Lithuania, 2011).

The objects of the trust right can be presented by immovables (nekilnojamasis
turtas), movables (kilnojamasis turtas), securities (vertybiniai popieriai) and any other
property. “The State or muni- ci pal property which is possessed, used or disposed of by
a State or municipal enterprise, institution or organization, shall not be assigned to any
other person by the trust right, except for the cases when such enterprise, institution or
organization is liquidated or reorganized, as well as other cases provides for by the law”
(The Civil Code of the Republic of Lithuania, 2011).

Finally, it’s worth mentioning, that according to the Article 4.108 of the Civil Code
of Lithuania: “The right of trust may originate from the law, administrative act,
contract, will, or court judgment” (The Civil Code of the Republic of Lithuania, 2011).
If trust right does not appear under the ag- reement (contract) and the trustee is a State
or municipal enterprise, institution or organisation, “Laws may establish certain
peculiarities of the property trust right” (The Civil Code of the Re- public of Lithuania,
2011). It’s also worth mentioning, that the Lithuanian “property trust law cannot be
unequivocally assigned to either property law or contract law, since it shares
characteristics of both property law and contract law” (Sakavicius, 2011 a : 13).

3. Some Important and Crucial Aspects of the Comparative Analysis of the
Georgian “bs3mogdol dobemds™” and the Lithuanian “pasitikéjimas™

A precise study of the Georgian “Logzwm@mgdol dobmds” and the Lithuanian
“pasitikéjimas” enables us to make a comparative analysis of these institutions:

e Similarly to the Anglo-American “trust”, the Lithuanian “pasitikéjimas”
consists of three major elements: the owner of the property (Patikétojas), the transferee
(Patikétinis) and the beneficiary (Naudos gavéjas). In contrast to the Lithuanian trust
law, the Georgian legal system (the Civil Code of the Republic of Georgia of 2012)
presents only two participants of trusting relationships: ,,bsz=ox6980l 8odbcomdo” (a
trustor) and “dobmdogro d9liszmomg” (a trustee). Actually, the concept of “trustor”
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is identified with the con- cept of “beneficiary”. Therefore, the Lithuanian term
“Naudos gavéjas™ has no Georgian equivalents;

e The creation of the Anglo-American “trust” requires a trustor’s intent presented
orally or in a written form, while for the creation of “pasitikéjimas” and
“bsgmontrgdol dobmds™, a trustor enters into a written and notarized contract with a
trustee;

e Similarly to the Anglo-American “trust”, the Lithuanian “pasitikéjimas™ can
be subject to a mortis causa deed (by means of entrusting the property via a valid will).
The Civil Code of the Republic of Georgia of 2012 recognizes only “living”
“bsg06980L dobeomds”. Therefore, the concept of a “testamentary trust” is
unknown to the Georgian legislation;

e The Lithuanian trust law was created by the renaming of the existed “law of
operation management”, while “bs349036980b dobcomds” can be regarded as a purely
innovative institution of the Post-Soviet Civil Code of the Republic of Georgia;

e Lithuania considers trust of estate as proprietary (real) right, while the
Georgian regulation acknowledges an obligatory character of trusting relationships,
which are discussed under the contractual law;

e The study of the Georgian and Lithuanian contemporary “trust-like” devices
vividly revealed, that these mechanisms have chosen different roots of development. If
Georgia and Lithuania have adopted “Convention on the Law Applicable to Trusts and
on their Recognition™ of 1985, they could share similar experiences. However, on the
contemporary stage of development sha- ring experiences can be definitely regarded as
a matter of time, as a question of future.

4. The Major Conclusions and Proposals

The given paper is dedicated to the detailed study of the Lithuanian and Georgian
“trust-like” mechanisms. It’s apparent, that the establishment of these innovative
institutions was the reaction to the ongoing process of globalization and a logical
outcome of the Post-Soviet development of some former communist countries. The
above given comparative analysis enables us to consider the fo- llowing peculiarities:
the Lithuanian “pasitikéjimas™ seems very similar to the Anglo-America “trust”, while
the Georgian “bszopom9d0lb doboomds™ does not represent an ideal reflection of the
ori- ginal model. This statement can be explained by the fact, that the Lithuanian trust
law is not an in- novative institution. It was created by the renaming of the existed “law
of operation management”. Therefore, the Lithuanian “pasitikéjimas™ has the longer
history of development than the Georgian “Uoz«9o0®980l dobomds™. This fact
enables us to suppose the further improvement of the Georgian “trust-like” mechanism.
Moreover, it’s important to make amendments to the contemporary le- gislation,
namely, the Georgian legal system needs the insertion of the concepts of “beneficiary”
and “testamentary trust” (a trusting relationship created via a valid will). The entrusting
transactions ought to obtain an oral form. We believe, that after these amendments the
major step will be made to wards the completeness of the Georgian innovative “trust-
like” device.
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rules of criminal law. Thereby the criminalization of a new crime called murder on the
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life are now placed in the first title of the special part of the Criminal Code from 2014,
unlike the Criminal Code of 1969, where the first title regards offenses against state
security, emphasizing state protection before protecting human rights and freedoms.

Keywords: murder at the request of the victim, criminal liability, sanction, author,
causing or aiding suicide.

* Associate Professor, PhD, University of Craiova, Faculty of Law and Social Sciences, Law
specialization, Phone: 004035117700, E-mail: raducanuruxandra@gmail.com.



Right to life and its guarantees through the norms of the New Romanian Criminal Code

The person, the defence of its rights and liberties are placed in the center protection
granted by criminal law to social values protected by criminalization of acts which
constitute crimes.

Criminalization of facts which prejudice life, directly or indirectly, has always
occupied a special place in the attention of the legislator from all times. In the special
part of the Romanian Criminal Code facts that lead to the suppression of human life are
incriminated and punished, whether they are directly against the person's life — such as
crimes against life, whether against other social values, but ultimately lead to the death
of the person - such as robbery followed by the death of the victim, rape followed by
the death of the victim, etc.

The importance accorded by the Romanian legislator to protect the right to life
results not only from these new regulations, but mainly from the fact that the crimes
against life are now placed in the first title of the special part of the Criminal Code from
2014, unlike the Criminal Code of 1969, where the first title regards offenses against
state security, emphasizing state protection before protecting human rights and
freedoms. In this way, the new Criminal Code falls between modern European criminal
codes, regarding life as a primordial value, focusing primarily on its protection and,
subsequently, on the protection of other social values.

Protecting the right to life finds its consecration through international norms first,
but also through internal rules of criminal law, given the importance that a person's life
represents not only for itself, but also for the entire society. Thus, in the 3" Article of
the Universal Declaration of Human Rights states that “every human being has the right
to life, liberty and its security.” In Article 6 of the International Covenant on Civil and
Political Rights states that: "The right to life is inherent in the human person. This right
shall be protected by law. Nobody can be deprived of his life arbitrarily.”

European Convention on Human Rights guarantees the right to life for any person,
but regulates, in the same time, the cases in which it may be prejudiced. The 1% Article
states that: "The right to life shall be protected by law". Death can not be caused to
someone intentionally, only in the execution of death sentences handed down by a court
if the crime is sanctionable with this punishment by law.” The dispositions of the 2"
Article complement pointing out that " death is not regarded as inflicted in
contravention of this article when it results from the absolutely necessary use of force:

a. to ensure the defense of any person from unlawful violence;

b. in order to effect a lawful arrest or to prevent the escape of a person lawfully
detained;

c. to repress according to the law, violent disorder or insurrection.

Also The European Convention on Human Rights imposes states obligation to take
all necessary measures to ensure an effective protection of the right to life. It was
considered that this obligation exceeds the primary obligation of states to adopt an
effective criminal legislation to deter the commission of acts that endanger a person's
life, legislation backed by the mechanism to ensure its application in the prevention,
suppression and sanctioning violations of its provisions; this obligation includes, in
certain, well-defined circumstances, a positive obligation of the authorities to take
preventive, practical steps to protect the individual whose life is threatened by the
criminal acts of another individual.

Also, the Romanian Constitution in the 22™ Article paragraph 1 states that " the
right to life and the right to physical and mental integrity of the person guaranteed ".
Regarding situations where the intentional death of a person is permitted, our
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legislation preclude the enforcement of a capital sentence pronounced by a court, since
the death penalty was repealed and the Romanian Constitution in the 22" Article
paragraph 3 prohibits the death penalty.

The new Criminal Code and regulation of offenses against life

In the matter of offenses against life, the New Criminal Code brings important
changes. Thus, regarding the offense of murder committed intentionally, the new
Criminal Code resorts to a revaluation of the circumstances that may qualify the murder
and lead to the aggravation of the sanction in this case. There are no longer stipulated as
aggravating circumstances such as: murder committed on a husband/wife or a close
relative, murder committed by taking advantage of the victim's state of helpless to
defend themselves, committing murder in connection with the performance of work
duties or of public duties or committing murder if the victim is a magistrate, police
officer, military during or in connection with the performance of their work duties or
their public duties. It is obvious that such circumstances show a greater danger from
those who commit them and require a distinct, more severe sanction than that provided
in the case of simple murder.

The long legislative tradition of the Romanian criminal law imposed maintaining
the solution that such acts shall be sanctioned separately, even if they have been
removed from the first degree murder. Therefore, the murder of a family member
receives a separate indictment within the framework of crime on a family member and a
separate sanction, the maximum punishment provided for simple murder increased by a
quarter.

Committing a crime by taking advantage of the particularly vulnerable state of the
victim due to age , health state, infirmity or other cause is a general aggravating
circumstance that leads to the aggravation of the punishment for murder committed in
such circumstances. Committing murder in connection with the performance of work
duties or public duties of the victim or committing murder if the victim is a magistrate,
police officer, or military during or in connection with the performance of their work
duties or their public duties no longer means of first degree murder, but such facts are
incriminated as a crime of outrage, respectively judicial outrage that justice punishes
more severely than simple murder. Although in the criminalization of these acts, the
new Criminal Code apparently maintains the idea of harsh punishing of murder acts
committed on a passive subject qualified through the specified quality, still, on a
thorough analysis, things are not quite so. Placing crimes against life in the first title of
the special part of the Criminal Code means a change of optics of the Romanian
legislator who sought to protect the life ahead of other social values, unlike the
Criminal Code of 1969 which put the state above the individual. The legislature was not
consistent, and has not maintained this line and the criminalization of murder against a
person who performs a public function as outrage or judicial outrage demonstrates this
deviation from what the legislature has proposed for the new Criminal Code. In the case
of outrage offence the state authority is defended, and in the case of judicial outrage the
accomplishment of justice is primarily protected. In the framework of these facts, life is
seen by the legislator as a legal secondary object, benefiting from subsidiary protection
of state authority or the administration of justice. Therefore, it would have been
indicated that the new Criminal Code maintained these incriminations as variations of
the first degree murder.
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Also in relation to criminal offenses against life, there is the murder at the request
of the victim, which is a similar regulatory takeover of the Criminal Code of 1936. The
consent of the victim is what determines and justifies the criminalization in the
attenuated variant of homicide committed at the request of the victim, as a murder
committed at the explicit, serious, conscious and repeated request of the victim who
was suffering from an incurable disease or severe, medical attested disability, causing
permanent and unbearable suffering. The distinct sanction for murder at the request of
the victim is greatly reduced compared to the sanction for murder and this was required
to allow the application of penalties commensurate with the gravity of the fact. If in the
regulation of the Criminal Code of 1968 such an offence could penalize by applying
mitigating judicial sanction lowering the punishment under special minimum (10 years
imprisonment), under the influence of the new Criminal Code there is a significant
difference, the penalty consisting in prison from 1 to 5 years.

The conclusion drawn is evidently that the regulation of the offence of murder at
the request of the victim is that euthanasia remains sanctioned by the penal law, that the
legislator understands to protect life even in critical situations, even going over the
victim's desire.

On the other hand, to avoid the framing as murder in this form of some facts that
hide material interests or other interests, the conditions for the application of the legal
text are extremely detailed and proving to have commited murder in the mitigating
circumstances considered by the legislator can be quite difficult.

First, we are in the presence of a qualified passive subject of the crime. This is a
difference from the regulations of the 1936 Criminal Code which does not impose any
conditions on the passive subject's state. From the view of the Criminal Code of 1936,
the murder had a mitigating character on condition that it was committed on the victim's
request, without having to meet other conditions.

The Criminal Code of 2014 extremely carefully regulates the mitigating sanctioned
murder and starts from the existence of a situation which characterizes the passive
subject of the crime. The qualification of the passive subject is given by the health state
consisting of an incurable disease or serious disability which is medically certified. For
the existence of the passive subject and therefore the crime of murder on the victim's
request, proof of the presence of such a disease or disability is not enough. It is
necessary that the disease or infirmity to cause permanent and unbearable suffering.
Therefore, from an evidence point of view, even if evidence of serious incurable
disease or infirmity may be made by medical documents, evidence of the permanence
of these sufferings and the impossibility of carrying them is more difficult. Moreover,
about the endurance of pain, things are different from one person to another and depend
on the one's strength, so the endurance of pain assessment must consider the subjective
factor. The law imposes the condition that such suffering is permanent which means,
from the grammatical interpretation of the term that the suffering should last without
interruption. It is necessary to establish that what determines the presence of suffering,
their cause, is the incurable disease or serious infirmity because the legislator requires
that they be the cause of the permanent and unbearable suffering.

The explanation of these conditions imposed for the passive subject's state of the
offence resides in that the offense consider the plight of a person. Due to an incurable
disease or suffering from serious infirmity, a person does not hope for recovery or a
normal life. Without this hope, and having unbearable, permanent suffering is what
determines the person to seek suppression of life (Toader, Michinici, Raducanu, Crisu-

37



Ruxandra Raducanu

Ciocanta, Raduletu, Dunea, 2014: 335). For the passive subject, the suppression of life
appears to be the only possibility to remove the suffering caused by the disease he has.
Only then killing a person acquires , according to the Romanian legislator, an mitigated
character, the sanction being more gentle than the one applicable to the offense of
murder .

The existence of offence is essentially dependent on the death request formulated
by the victim. Conditions imposed by law denoting the particular attention of the
legislator on the applicability of the legal text also exists in the request of the victim.
Thus, regarding the demand of the victim, the legal text requires that several conditions
are met: the request must be explicit, serious, conscious and repeated. Evidentiary
difficulties will also exist on fulfilling these conditions.

First, it is necessary that the application made by the victim to be explicit, to be
clear. A simple hint, an opinion expressed in a general discussion can not conduct to the
conclusion that the victim expressly and clearly requested that its life be suppressed.
The man who committed a murder in the absence of an explicit request from the victim
will not receive applicability of attenuated murder, but will be responsible for the actual
act of murder.

To attract the existence of the crime of murder on the victim's request is also
necessary for the request to be serious. It should not be taken as a joke or not to be
thought on. The request must be conscious, from where we deduce that it must come
from a conscious person who is able to appreciate what is happening to her and around
her, so communication of the decision to suppress its life should be made in full aware
of the cause.

And last but not least the request must be repeated. One request of the victim is not
sufficient and will exclude the existence of the crime of murder at the request of the
victim. Repeatability means demand on the one hand, the persistence of the victim in
the decision that she took and , on the other hand , its insistence in this request. The
insistence of a victim is what makes the author give course and to act at the victim's
request. For retaining the attenuated character of the murder, the legislator considered
the situation of the one who commited the murder of having committed it as a result of
mercy, the feeling of compassion for the victim's situation. The author is the one who
knowingly decides to violate the criminal law, and in making this decision is strongly
influenced by the behavior of the victim, its attitude, repeating the request for
suppression of life to the perpetrator.

Problems in judicial practice will occur in connection with the definition of
repeated request. It is possible to interpret that addressing two requests of life
suppression is sufficient to consider a request as being repeated. In analyzing this
situation the reasons that led the legislator to impose the repeatability request should be
considered. The first aspect to be considered relates to the tradition of Romanian
legislator regarding the regulation of this crime. The Criminal Code of 1936 required
that the victim's request be repeated and persevering. Therefore, two repetitions of this
request is not sufficient to retain the offense in this form. The second aspect to be taken
into account in assessing situations relates to the legislator considering it justified
applying the mitigated form of murder. These situations have in common that the
victim's decision to require suppression of life is unavoidable, is steadfast and to
convince the offender that it is required to help the victim by showing perseverance. It
IS necessary to convince the perpetrator because he is committing murder after the
victim's request. The insistence of the victim is necessary and indispensable for
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application of the mitigated sanction and we believe that the request repeated only
twice is not enough to appreciate its repeatability.

The attention of the legislator in regulating the elements necessary for the existence
of the crime of murder on the victim's request follows from these conditions required
for the application of the a milder sanction for the perpetrator. The request must meet
all the conditions: to be explicit, serious conscious and repeated. If one of these
conditions is missing or can not be proven, the applicability of the favorable legal text
for the perpetrator can not be made.

It is no coincidence that the Romanian legislator has provided so many items for
the existence of the crime. Even if proof of all this can not be achieved in all situations
that require the applicability of the law text, the legislator's care to avoid concealment
of murder in the murder at the request of the victim is to be appreciated.

What led to the regulation so thorough and careful is the fact that the murder on the
victim's request is, after all, an act of murder, committed intentionally, thus in the most
serious form of criminal guilt. In the absence of this regulation the act would have been
classified as murder and the circumstances surrounding the victim's condition that led to
its perpetration could have only been considered as judicial mitigating circumstances
and applied by judges when individualizing the punishment.

Mandatory retention of this method of mitigating murder, with important
consequences regarding the sanctioning regime could have only been achieved through
a specific and detailed regulation of the conditions showing attenuated nature of the
offense.

So the perpetrator, committing murder at the request of the victim, from a
subjective point of view, acts intentionally like any other person who commits murder.
This means that he foresees the victim's death and aims or at least accepts this result.
Such a situation comes under criminal law because even though, according to art. 26
paragraph 2 of the Romanian Constitution any person is entitled to dispose of itself ,
this does not imply the existence of the right to dispose of another 's life, even if it the
victim explicitly seriously, consciously and repeatedly requests, because of the
suffering bared, the committing of an act of suppression of life (Toader et al, 2014:
335).

The mitigated character of the murder in this situation results from the fact that the
legislator did not criminalize the attempt of such facts. Although the attempted of
murder is punished, and even if the murder on the victim's request is a mitigated form
of murder, the legislator did not maintain the sanction for the crime of attempt of
murder on the victim's request. Not punishing the attempt of murder in this form has its
justification in the special circumstances and of exceptional character that led to the
suppression of the victim's life.

In conclusion, concerning the criminalization of murder at the request of the victim
by the provisions of the 2014 Criminal Code highlights the following aspects: the
legislator emphasized the express criminalization of active euthanasia and expressly
provided that in the matters of crimes against life, the victim's consent is not of legal
relevance (Dobrinoiu, Neagu, 2012: 32). Criminalizing murder at the victim's request as
a mitigated form of murder undoubtedly signifies a guarantee of protection accorded by
the rules of criminal law to life.

The Criminal Code of 2014 presents new elements in the matters of criminal
offenses against life not only regarding the murder at the victim's request. Important
changes that constitute a guarantee of protection of the right to life also appear in the
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regulations of some offences provided in the Criminal Code of 1968. Interesting to note
is what determined these changes and why they represent a guarantee of the right to
life. The changes made by the legislator in 2014 in regulating the offense of causing or
aiding suicide are significant and require such analysis.

The offense of causing or aiding suicide is a way of protecting human life and
indirect actions which can lead to suppression of life. Criminalize the activities that can
be evaluated as a contribution to the suppression of life, it is the victim who suppress
their lives, but help author has an important role in producing the result. However we
can not speak of a criminal venture as missing crime reference, since suicide is not
criminalized (Cioclei, 2007: 88).

In the simplest version, the offense lies in the act of a person causing or facilitating
the suicide of a person, if the suicide occurred. This is the regulation of the 2014
Criminal Code. The 1968 Criminal Code regulated the simple fact of causing or
facilitating suicide of a person if the suicide or attempted suicide took place. As for the
situation in which only a suicide attempt is produced, the 2014 Criminal Code regulates
it as a mitigated version of the crime and punishes it accordingly. In the new Penal
Code the legislator correctly made the evaluation and differentiation of legal treatment,
differentiation which presents important consequences especially in terms of the
sanctioning regime.

It is necessary and important that the criminal rules to represent guarantees for the
protection of the right to life. At the same time, it is fair to assess and appropriately
punish facts which affect this fundamental attribute of the person and thus to ensure
protection of the rights of the perpetrators. Therefore, on the one hand, the penalties for
various offenses must be proportional to the seriousness of the offense for which they
are provided, and on the other hand, regarding an offense they must be assessed and
appropriately sanctioned according to various circumstances in which the offence can
be committed, assessment which may lead to retention of aggravating circumstances of
the offense or, conversely, the detention circumstances of mitigating nature.

From this point of view the 2014 Criminal Code in the matter of the offense of
causing or aiding suicide carried out in relation to the result produced, achieves a
significant difference between the case where, due to the action of causing or aiding
suicide, and the suicide took place and the situation in which there was only an attempt
of suicide. Regulation as a mitigating circumstance and milder punishment in the case
where there was only a suicide attempt is correct and complies the principle of
proportionality of punishment to the seriousness of the offense.

Such a solution is not to be overlooked, especially as it represents a significant
change brought by the new criminal legislation on the crime of causing or aiding a
suicide and an additional guarantee of protection of the right to life. The explanation
starts from the idea that if this act is committed, the author does not directly suppress
the victim's life. He only determines, causes, or often convinces the victim to
implement the suppression of their own lives decision that she took freely,
unconstrained. If the victim just tried to commit suicide, unable to complete this action,
the contribution of the author to committing this fact is not as important as when the
victim commits suicide. So at first glance the result produced is what delineates the
seriousness of the offense, but in fact, analyzing the essence of things, the author's
contribution is what determines the seriousness of the offense and establishes the
appropriate penalties according to the gravity of the situation.
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The offense of causing or aiding suicide is regulated in two aggravating ways. For
both modalities, the criteria considered by the legislator for aggravating the sentence
refers to the age and state of the passive subject, and the state of the person who is
being determined or helped to commit suicide.

In the first aggravated variant, the offense is committed against a minor aged
between 13 and 18 years or against a person with diminished judgment. The second
aggravated way concerns the situation of an offense committed against a minor under
the age of 13 years or to a person who could not realize the consequences of his actions
or inactions or could not control them. In both ways it is necessary that the act be
followed by the suicide of the victim. If there is only one suicide attempt, even if the
passive subject meets regulations of age and state imposed by law, the offense will be
retained in the mitigated variant.

To see the additional guarantees made by the new regulation in the matter of right
to life is necessary to analyze in a comparative manner to previous legislation the
aggravated criminalizing offense of causing or aiding suicide. In the 1969 Criminal
Code, the offense in the aggravated form was the one committed against a minor or
against a person who was not able to realize his action or could not take control of his
actions. The legislator of the 1968 Criminal Code made no distinction on the passive
subject; regardless of his age or condition, the author determining or aiding suicide of a
person with such a situation was treated, in terms of criminal law, in the same way.

Observations and comments on this issue have existed ever since the coming to
force of the provisions of the 1968 Criminal Code. Using arguments, it was appreciated
that a minor of 17 years is not to receive the same regulatory situation that led to
suicide as the author who acts on a 4 year old person (Cioclei, 2007: 93-94). There was
also the view that if a minor under the age of 14 or an irresponsible is to be instigated to
commit suicide, the fact must be regarded and punished as murder committed by the
victim using physical energy itself, and not as a determination to suicide (Stoica, 1976:
86).

Such criticisms were founded and it was natural that the legislator made a
difference from the very reason which led to the aggravated offense when the passive
subject is a minor or a person who is not able to realize his actions or could not take
control of his actions.

The new Penal Code has taken into account these criticisms, the need to
differentiate the situations covered by law and stipulating penalties commensurate with
the gravity of the offense. The legislative solution imposed by the 2014 Criminal Code
is the regulation of two aggravating circumstances of the offense of causing or aiding
suicide. Differentiating between the two aggravated forms took into account - as it
concerns the minor - the age criteria and in terms of the person who has not had his
judgment fully formed - criterion refers to the degree of formation of the judgment.

Thus, regarding the child - as the passive subject of the offence of causing or aiding
suicide - the age limit set by the legislator for delimitation of the two aggravated forms
of offense is 13 years. As for the person who hasn't got a fully formed judgment, the
seriousness of the offense only takes into account the lack of judgment or just its
diminishing. Interestingly, however, is to observe how the legislator understood to
sanction the two aggravated forms. If the passive subject is a minor aged between 13
and 18 or a person with diminished judgment the punishment consists of imprisonment
of 5-10 years. If the passive subject is a minor who has not reached 13 years of age or a
person who can not realize the consequences of his actions or inactions or can not
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control himself, the prison sanction consists of 10 to 20 years and the prohibition to the
exercise of rights. It is easy to see that the second aggravated penalty provided by law is
identical to the sanction for murder. So although understanding to distinctly regulate the
offense of causing or aiding suicide committed against a minor under the age of 13
years or upon a person who can not realize the consequences of his actions or inactions
or who can not control himself, and has not looked at it as a murder committed by the
victim using physical energy, as seen in the older literature, however, in terms of the
penalty provided by law, the legislator treated it like a murder case.

Conclusions

The new Criminal Code brings additional guarantees as against the 1968 Criminal
Code regarding the protection of the right to life. These guarantees cover both the
correct assessment of the gravity of the offense which produces the suppression of life
of another person, and proportional sanctioning provided for such offenses to the
circumstances in which the threat of the right to life took place.
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Polish media in the early postwar years

In July 1944, on the Polish territories occupied by the Red Army there was formed
a new political organization called the Polish Committee of National Liberation
(Polish: Polski Komitet Wyzwolenia Narodowego — PKWN). That organization initiated
by the Soviet was a kind of counterbalance for the Government of the Republic of
Poland in exile (Polish: Rzqd Rzeczypospolitej Polskiej na uchodzstwie) which was
recognized by the anti-Hitler coalition countries. It was also a signal of Soviet interest
to introduce the post-war Polish country under their sphere of impact. The provisions of
the Yalta Conference led to the real division of European lands between two blocks.
Among countries under the patronage of Moscow beside Poland, there were found the
People's Democracy Countries i.e. the German Democratic Republic, the Czechoslovak
Socialist Republic, the People's Republic of Hungary, the Socialist Republic of
Romania, the People's Republic of Bulgaria, the Socialist People's Republic of Albania
and also outside Europe, the Mongolian People's Republic, the Democratic People's
Republic of Korea, the Democratic Republic of Vietnam, the People's Republic of
China and the Republic of Cuba. Sometimes, historians exclude from above group the
following countries: the Socialist Federal Republic of Yugoslavia under the rule of
Josip Broz Tito and also the People's Republic of China, the Socialist People's Republic
of Albania (Krajewska & Krajewski, 2013: 267- 273).

In the first days of a gradual takeover of control in each country by the
communists, including Poland, they introduced the planned development of media
manipulation. As it was mentioned many times by researches of that period of time, in
the Communism words were primarily served to hide the truth (Habielski, 2009: 196).
The political assumptions, which were adopted by the communist authorities, were
generally determined. The primary objective was ‘complete dependence and
subordination of the media which were supposed to be in its significant part a fragment
of the political system, and at the same time its instrument’(Habielski, 2009: 196).
Those guidelines were not changed significantly during the entire existence period of
the Polish People's, and since 1952 the Polish People's Republic.

In 1944, they took place the post-war activities aimed at the creation (or
restoration) and the systematization of existing system of media, i.e. the press and the
radio. As the historians emphasize, the crucial issue was a rule which was not
undergone any public consultation. Moreover, it was said that the press and other media
were a kind of social good and hence their founders, owners and disposers could be
only the publishing cooperatives, the political parties, the social organizations, the state
or scientific institutions, but not private persons. Additionally, that rule imposed a state
monopoly in the field of communication for the public and journalistic environment
(Habielski, 2009: 173). That monopoly was initiated to create the own nationwide mass
press facilities by the communist authorities. As part of that activities, it was increased
the impact of the most important journals of the Polish Socialist Party (Polish: Polska
Partia Socjalistyczna — PPS) “The Worker” (Polish: Robotnik) and the Polish Workers'
Party (Polish: Polska Partia Robotnicza — PPR) ‘The Voice of the People’ (Polish:
Glos Ludu) (Lojek & Myslinski & Wtadyka, 1988: 90). In 1948, both newspapers were
combined creating ‘The People's Tribune’ (Polish: Trybuna Ludu) which was one of
the largest issued newspapers published in the Polish People's Republic. Also, two
smaller satellite parties launched an intensified activity of press. The Peasants' Party
(Polish: Stronnictwo Ludowe — SD) started to function by creating ‘The People's Daily’
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(Polish: Dziennik Ludowy), a weekly ‘The Village’ (Polish: Wies) and the monthly
periodical *The Peasant Thought’ (Polish: Mysl Chiopska). The Alliance of Democrats
(Polish: Stronnictwo Demokratyczne) began to publish “The Daily Courier’ (Polish:
Kurier Codzienny) and *The New Age’ (Polish: Nowa Epoka). Moreover, at the same
time they were created several new titles of national and trade magazines which all of
them were subordinated the Communists. In the middle of 1943, the press organ of the
People's Polish Army began printing — ‘The Soldier of Freedom’ (Polish: Zotnierz
Wolnosci) (Komornicki, 1965: 22-24) and since October 1944 it started to be published
a capital journal ‘The Life of Warsaw’ (Polish: Zycie Warszawy).

The Catholic press as well as the opposition publishers operating legally until 1947
were only partially independent. However, it was not related with the existence of
freedom of expression and freedom of speech in reborn Poland (Habielski, 2009: 172).

At the same time, it was established the Department of Information and
Propaganda which changed its name to the Ministry of Information and Propaganda
(Polish: Ministerstwo Informacji i Propagandy — MIP) after the transformation of the
Polish Committee of National Liberation (Polish Polski Komitet Wyzwolenia
Narodowego — PKWN) into the Provisional Government. The scope of ministry
activities was quite broad. Beside a support of daily and periodical newspapers, it was
also responsible for: press agencies, radiophony, film production and cinematography,
houses of culture, informational publishers, as well as extensive and massive, domestic
and foreign propaganda. The main tasks of that institution were the management of
printing houses, the paper assignment and pre-selection of censorship (Strzyzewski,
1977). In 1945, the range of tasks was expanded about the activities of coronary and the
organization of demonstrations. Also, there were attempts to influence on social
attitudes through manipulations and gossips. The ministry also managed the Central
School of Propaganda Instructors (Polish: Centralna Szkota Instruktorow Propagandy)
and the Central Political-Educational School (Polish: Centralna Szkota Polityczno-
Wychowawcza). By the spring of 1945 when the communists strengthened their
position, they began to create the provincial offices and local branches of the ministry
(Habielski, 2009: 180).

In the same year, at the request of the ministry it was established the new organ
whose the main task was a preparation of information service for the press, radio and
also the state offices and institutions. It was called Polpress. In the following years, the
organization changed its name to the Polish Press Agency (Polish: Polska Agencja
Prasowa — PAP) and in 1947 after the termination of the Ministry of Information and
Propaganda it came under the sovereignty of the government. That institution has been
working constantly without changing its name until today. After the revolution of
political system in Poland in 1991, there was a symbolic connection the Polish Press
Agency and the Polish Telegraphic Agency (Polish: Polska Agencja Telegraficzna —
PAT) — the informational organ of the immigration authorities (PAP, 2013).

The next very important point of communists activities was the introduction of
universal media censorship. The institution which was responsible for the censorship
started to work in 1944, when it was formed the Central Bureau of Press Control with
the help of the Soviet specialists (Polish: Centralne Biuro Kontroli Prasy). In March
1945, as it was announced under the regulation, the acceptance from the side of
censorship institution was necessary to print: all materials with informative character
(newspapers, newsletters, magazines) as well as reprints of newspaper, magazines and
books, textbooks, calendars, scientific works, literature, performing arts, poetry, songs,
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slogans, leaflets, proclamations, appeals, announcements of various types, drawings,
caricatures and monthly reports. The printing of newspapers and magazines was only
possible after the acceptance of by a chief editor and a censor and after putting the
stamp with the words ‘It may be printed” (Polish: Zezwala si¢ na drukowanie)
(Habielski, 2009: 180).

In the next year, the Central Bureau of Press Control changed its name to the Main
Audit Office of Press, Publications and Performances Control (Polish: Gléwny Urzqd
Kontroli Prasy, Publikacji i Widowisk — GUKPPiW) which was formally subordinated
to the Council of Ministers. Additionally, they were changed the competences of the
newly-established institution. Beside the control activities and after the final liquidation
of the Ministry of Information and Propaganda, it received the concession
opportunities. It meant that the Main Audit Office of Press, Publications and
Performances Control decided which titles, how often and how many copies of them
had the rights to be published. Moreover, the censorship had a real impact on the
selection of the newspaper staff and its publisher.

The adopted program assumptions of the communists and the created structure of
repression and censorship functioned in a practically unchanged form through the entire
Stalinist period until the ‘thaw’ of 1956. When under the influence of the social
instances, the communist authorities decided to modify certain guidelines, including a
sphere of the media.

Millennium Campaign as a sign of the media battle between the state
authorities with the Church. Epoch of the ‘Gomulka socialism’

In October 1956, there was a political crisis in Poland. During the plenary session
of the Central Committee of the Polish United Workers' Party (Polish: Komitet
Centralny Polskiej Zjednoczonej Partii Robotniczej — KC PZPR) Wiadystaw Gomutka,
who was released from prison a few months earlier, was elected for the First Secretary
of party. At the same time, there was made a number of other personnel changes in the
composition of the Central Committee. In the first speech, Gomutka announced the
liberalization of economic and social relations, the improvement of situation in the
country with maintaining continuity of the communist party (Dudek, 1995: 29). In the
first days of the new government, it was proclaimed a resolution related to a ‘reduction
of the censorship competences’ during g" plenum at the party meeting in Warsaw
headquarters of the Main Audit Office of Press, Publications and Performances Control
(Habielski, 2009: 233).

The October social atmosphere and reorganization of authorities led to conclusions
that in Poland it could have been created a new system of media functioning as a result
of those changes. It was assumed that they would have achieved a high level of
independence. However, those opinions were verified very quickly by the policy of new
First Secretary because the press (not only political) adopted his election with an
authentic enthusiasm. In the beginning, Gomutka tried to accept some press diversities,
including the ideological diversity, but he did not want to tolerate a disobedience and
the ‘subversive slogans’. Therefore, quite rapidly he started the works aimed at
‘tempering the atmosphere’ and the restoration of censorship controls. Once again the
Main Audit Office of Press, Publications and Performances Control became an
effective tool which protected the party interests. The communist authorities were again
suspicious against all forms of deviations from the established directions. Furthermore,
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they were ready to intervene wherever their authority or their monopoly seemed to be
affected. They tried to impose on the society a vision of the internal and international
situation which resulted from the ideological character of system(Habielski, 2009: 237,
242, 247).

The sign of the conflict between the government vs. the free media (which there
were very few at that time) became the events of the years 1958-1966. In 1957 the
Catholic Church in Poland proclaimed the preparation for a celebration of the
Millennium of the Polish Baptism which should have occurred in 1966. The communist
authorities reacted quickly on the growing activity of the Church by taking a massive
propaganda campaign aimed at minimizing their impact on the Polish society. From the
point of view represented by the communists, their reaction was more than
understandable. The Millennium of the Polish Baptism undermined indirectly the
‘socialist’ character of the country by classifying the Polish citizens as the Catholics.
Thus, that event caused to increase the impact on the society of ecclesiastical authorities
in comparison to the state authorities (Krajewska & Krajewski, 2013: 267- 273). As the
most important action the communist authorities decided to establish an own secular
celebrations which could have been a counterweight to the Church campaign. As a
result of that initiative, in 1958 they proclaimed the Polish State Millennium which
became the main point of media campaign. Its essential purpose was precisely
formulated by the Department of Propaganda and Agitation (Polish: Wydziatu
Propagandy i Agitacji) and the Administrative Department of the Central Committee of
the Polish United Workers' Party (Polish: Wydzial Administracyjny Komitetu
Centralnego Polskiej Zjednoczonej Partii Robotniczej). According to the guidelines, the
Polish People's Republic was ‘a crowning achievement of the development process of
nation and state, the heir of patriotic and progressive tradition of the entire millennial
achievements of the nation” (Habielski, 2009: 262-263).

‘Battle for the number of souls’ (Wilanowski, 2002) of Polish citizens — the
Catholics who represented a large majority of country, which counted over 27 million
of inhabitants (GUS, 1956: 24), took place in the years 1965-1966 when the
Millennium Campaign was linked with the anti-German propaganda. Until 1970 the
Federal Republic of Germany did not accept their western border with Poland placed on
the Oder and Neisse. Therefore, the authorities of the Polish People's Republic usually
responded using the political attacks on the Federal Republic of Germany which were
related to the ‘historical’ danger coming from their site. The press, journalism,
literature, radio and also film were included to that battle about the Polish reasons of
state. Those steps were slightly in the conflict with the assurances about the
inviolability of borders proclaimed by the communist authorities. As historians
highlight, ‘it was not about the logic, but about the consolidation of society and
legitimizing through history’(Habielski, 2009: 262-263). A great opportunity to join the
anti-German and the anti-Church threads was an announcement of The message of the
Polish bishops to the German bishops (Opoka, 2013) in 1965. That message of
representatives of Polish Church to the representatives of the Western German Church
was received as an anti-Polish action by the communist authorities, mainly due to the
ending phrase of message — ‘we forgive and we ask for forgiveness’. According to the
arrangements of state authorities, the campaign to honor the Polish State Millennium
was not supposed to have an anti-religious character but it was aimed at people who
were against the Polish rights (Habielski, 2009: 262-263). Despite the actions taken by
the state institutions, they did not achieve to reduce the significance of Church
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celebrations. Any harassment and any press anti-Church campaigns did not bring the
expected results. The celebrations of the Millennium of the Polish Baptism did not
contribute only to strengthen the Catholicism among the Polish Nation but also they
became the political expression of the union between the faithful and the Church. On
the other hand, that attitude was also a kind of distrust sign against the communist
authorities and other organizations linked with them (Krajewska & Krajewski, 2013:
267- 273, Noszczak, 2010).

Press in the years 1970-1989/1990

At the turn of 1970, the process of media transformation was started. One of its
sign was a beginning of the second cycle of publishing (camsrznat) which was not
under the control of communist censorship institutions. Those activities became even
more intense after the change of the First Secretary of the Central Committee of the
Polish United Workers' Party in December 1970. Despite the activities of the
independent press, the state media still occupied the most important and indivisible
places in the country. Even after the takeover a control by the new ruling crew, ‘the
media were immediately harnessed in the service of legitimizing of new crew, using a
tested convention of mystification’(Habielski, 2009: 278). The main objectives of
legally operating media were appointed by the activists of the Communist Party in
frame of the 6" congress. In a resolution, which was adopted a year after Edward
Gierek became the First Secretary, there was stated that *(...) the main task of the press,
radio and television is a comprehensive action of information and current affairs for a
permanent consolidation of the entire nation around the party and its program.
Therefore, it should improve systematically the all system of mass media based on the
gained experience and the postulates of society (...)" (Habielski, 2009: 280). Thus, it
was sanctioned the sovereignty of party over the media and the ability to use them for
the party purposes.

At the turn of the years 1970 and 1980, a method of censorship of emitted materials
became more effective. The censorship staff in all departments was expanded, with a
special regard to the television. According to the guidelines, everything, which was
considered as ‘incompatible with the spirit of the times’, could have been rejected by
the censor. A current control over the process of television program creating was
responsible for intensifying auto-censorship habits. The norm became ‘not telling about
the things that the authorities would not like’ (Habielski, 2009: 280).

The institutions of the media management and control operating in the Polish
United Workers' Party were also reorganized. In January 1972, the Press Office (Polish:
Biuro Prasy) was linked with the Department of Propaganda and Agitation and it was
created the Department of Propaganda, Press and Publishers (Polish: Wydzial
Propagandy, Prasy i Wydawnictw). One year before, it was established the office of
government spokesman — the institution which was previously unknown in the Polish
People's Republic.

In the media, there was presented a campaign informing the society about the
ongoing economic growth in the country. The essence of the ‘propaganda of success’
was confined to attract the public attention towards a policy of accelerated development
which was carried out by the First Secretary. Its realization was supposed to be based
on the economy modernization, increasing a prosperity and improving the living
standards of citizens. Those intentions could be found in two the most popular slogans

48



Relation on the Line Government-Media (Based on the Situation in Poland after 1945)

of that time: “We are building the second Poland’ (Polish: Budujemy drugg Polske) and
‘in order Poland is growing in strength, and people are living a prosperous’ (Polish:
Aby Polska rosta w sile, a ludziom Zylo sie dostatniej). The main task of media was
reduced to exaggerate the successes of ruling party and to glorify their achievements.
The consumerist policy carrying out on the basis of the foreign loans had a breakdown
in the middle of 70s. At that time, it took place an erosion of the communist system
stability and the formation of some organizations with social character which retreated
from the cooperation with the communist authorities. The political crisis and associated
with that the liberalization of the media occurred in 1980. Then, under the influence of
a wave of workers' strikes the Independent Self-governing Trade Union "Solidarity"
was formed (Friszke & Persak & Sowinski, 2013, Garton, 1990).

Even before the introduction of the martial law on the territory of Poland, in
October 1981 the resolution about the control of publications and performances came
into a force. Article 1, point 1 of the resolution indicated that the Polish People's
Republic ‘ensure freedom of speech and press in the publications and the
performances’ (Dz.U.1981.20.99). However, in the following point there were listed
the values where freedom of speech could not have been applied. The restrictions were
related to the issues such as an insult of the independence and territorial integrity of the
Polish People's Republic, an incitement to overthrow, abuse, ridicule and humiliate of
the political system and finally the ‘constitutional principles of the Polish People's
Republic foreign policy’. The intended to distribute contents were sent to
a preliminary inspection called a preventive censorship. But the following contents
were out of preliminary censorship control: the speeches of deputies and councilors, the
decisions of courts, the reprints of publications issued after 1945 (which obtained a
permission to print previously), the publications and textbooks, the works of Polish
literature prior to 1918, the scientific and educational publications, the statistical
information and the Church publications with a character of ‘faith
transmission’(Dz.U.1981.20.99).

In the end of December 1981, the political and social situation was changed and as
a consequence the above mentioned amendment was not applied. After the introduction
of martial law, the way of information spread was based on the notice of the Council of
State and the Decree of on Martial Law (Dz.U.1981.29.154). Under the first regulation
it was prohibited without a consent of the ‘competent authorities’ to distribute all sorts
of publications and information and to use the printing machines (Habielski, 2009:
321). Thus, there was implemented a total paralysis of the media. All the functioning
institutions were totally subordinated to the state authorities. That situation remained
until a final abolition of the martial law in July 1983.

In the years 1983-1990, it was observed a slow and systematic reduction of the
state authorities impact in the area of media. At that time, the progressive economic
crisis led to focus on the economic issues by the state authorities. At the end of that
period, especially during the meeting of ‘the Round Table’ (Kancelaria Prezydenta RP,
1999; Codogni, 2009; Reiff, 1989), there was noticeable the growth in the number of
independent magazines. Besides the quantitative character, that trend also had the
qualitative nature. As it was possible to notice, the number of bimonthlies and
quarterlies decreased in comparison to the number of dailies, weeklies and monthlies.
That tendency presents the table below.
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Table 1. Dynamics of a press offer by the typological groups in the years 1980-
1990.

) YEARS
Group of Titles |55 7585 T 1088 | 1989 | 1990
Daily 52 | 51 | 50 | 53 | 73
Weekly 137 | 180 | 191 | 239 | 278
Biweekly 96 103 | 110 | 130 | 144
Monthly 564 | 592 | 626 | 678 | 646
Bimonthly 625 | 609 | 850 | 748 | 657
and Quarterly

Other 1096 | 1408 | 1401 | 1452 | 1339
SUM 2570 | 2943 | 3228 | 3300 | 3137

Source: Own description based on data from the Central Statistical Office.

Transformation of 1989 and its implications for the media

During the initial phase of political and economic transformations in Poland, in
May 1989 it was occurred a significant change in the press activity. The main and
essential point of that transition was a liquidation of the censorship institution.
Eventually, the Main Audit Office of Press, Publications and Performances Control,
which was responsible for the control activities, finished its operations on 11" April
1990 under the new press law (Dz.U.1990.29.73). In the same document, it was also
noted that “‘according to the Constitution of the Republic of Poland, the press uses the
freedom of expression and embodies the right of citizens to their reliable information,
transparency of public life, control and social criticism’(Dz.U.1990.29.73) as well as
‘the press is committed to present real events’(Dz.U.1990.29.73). Besides the
ideological overtones, that declaration had a real impact on the transformation in the
field of mass media, especially the press. Most of the existing at that time titles
performed the enforced transformations caused by the present political situation by
getting rid of the politically inconvenient names or the editorial management. In
addition, it occurred a spontaneous development of new newspapers directed to a wide
range of customers. The first phase of changes, which lasted approximately two years
(from May 1989 to July 1991), was characterized by a spontaneity and an extensive
dynamism (Filas, 1999: 37). After a period of mandatory transformations, there was
observed an annual phase of the apparent market stabilization which led to the ‘open
battle for a media market, especially the audiovisual media’ in early 1993. The
development of the market and its new division (ongoing from the end of 1994 to the
present) is characterized by a significant dynamism in the field of mass media, in
particular the press. In the table 2 there is presented an evolution of Polish press market
in the years 1995-2012.
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Table 2. Number of periodical titles and their combined single editions number
in the years 1995-2012.
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Source: Own description based on data from the Central Statistical Office.

In 1997, a fundamental sanctioning of political changes in Poland took place. The
expression of that event was the establishment of the new Constitution of the Republic
of Poland on 2™ July 1997. In the 14" article of this document, it was provided the
freedom of the press and other mass media (Dz.U.1997.78.483). Moreover, in the 54"
article, it was guaranteed to every citizen ‘the freedom to express of their views and to
obtain and to disseminate the information’. It was also mentioned that ‘the preventive
censorship of the mass media and the licensing of the press are
prohibited’(Dz.U.1997.78.483).

Thus, the state authorities wanted to distance from the legacy of the previous
system in which the freedom of own opinion expression was sanctioned. The media,
which took the form of mass medium, became the opinion formers. There is no doubt
that the appearance of the private media resulted in the further transformation of the
relations between the government and the media. The “Fourth Estate’ changed the form
and scope of its activities and also gained a significant dose of sovereignty. However, it
is not possible to separate completely a strong attachment between the media and the
state authorities. Nowadays, the media are somehow responsible for the creation of
political views in comparison to the previous political system where the state authorities
exerted a significant influence on the contents of media.

Conclusions

The aim of this work is to show the evolution of the mass media in Poland and their
activities during the last 60 years in the context of the changing of political situation. It
is only presented a brief abbreviation of long and complex period in the history of
Polish media market development and depicted subject cannot be closed only in this
work. It does not deplete fully the adopted issues and it undergoes the ageing process of
the presented actual information. However, it should be noted that this work fulfills the
assumptions in the context of the press transformation in Poland in the last sixty years.
It is worth to underline that the press was strongly affected by the state authorities in the
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period of the Polish People’s Republic and it was also served as a tool for the
propaganda purposes. The good example of using the press to fight against the
communist authorities opponents was the millennium campaign of 1966. In the period
after 1989, these kinds of actions were overcome by applying the constitutional legal
guarantees and the liquidation of the censorship institutions. But it does not mean the
total independence of the press from the state institutions and its permanent
impartiality. The author omitted intentionally the characteristics of different areas of the
mass media such as radio, television and Internet.
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providing a constitutional analysis of the rule of law in the former communist countries
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The “rule of law” and the post-communist constitutional usage

After the fall of communism, the “rule of law”, as a democratic principle, was
adopted by almost all Central and Eastern countries. Under these circumstances, the
design of the new constitutional architecture process played the decisive role in the
transformative process from communism to post-communism. Until recently,
constitutional theory tended exclusively to highlight the democratic rebuilding of the
society. However, it is increasingly recognized that analyzing the “rule of law” within
the European post-communist environment often generates confusions, irregularities and
difficulties of interpretation and understanding, especially when political conditions
rebalance the legal meaning of normative claims and the precautionary principles such as:
democracy, democratic and social state, democratic multiparty system, constitutional
order, social justice, institutionalization of democratic parties and pluralistic society
(Gherghe, 2013: 19-24). According to these arguments, the present paper poses a basic
challenge to rule-of-law analysts’ tendency to focus the fundamental theory through the
“matrix” of the legal systems pluralism, identifying the same rules, norms, procedures,
values and sanctions. The challenge of the present paper is to argue how the import of
the rule of law in the post-communist lanscape influenced the constitutional usage of
the concept of “democratic tradition”. To mark the distinction between the “old” and
the “new” legal and moral-political interpretation of this concept, it is vital to
apprehend the substance of the “rule of law” by re-elaborating it first as percept of legal
plurality, precautionary principle and political morality. In this context, Isser, however,
appreciates that “accepting the more sociological definition of legal pluralism, which
looks at the facts on the ground rather than state-centric notions™ (Isser, 2011: 341).

Redesigned under these empirical values, the rule of law expresses the principles
of a “democratic tradition” based on the justification of freedom, equality and justice.
These values justify the domain of the post-communist order and the key role of
normative claims in enabling and rebuild the existence of the new system of law. The
jurisprudential significance of the rule of law as a democratic tradition is individualized
under the legal-political import of general norms and supplemented by the distinction
between the generality/ particular dichotomy of normative claims and precautionary
principles. Thus, both normative claims and precautionary principles in hybrid societies
of post-communism should answer to the following two questions: What are the relevant
theoretical models about the rule of law that are expected to play to main role in the
implementation of the democratic values? How can these theoretical models match? Is
there a matrix “solution”?

This paper gathers the particular theoretical questions and issue concerning the
rule of law and its constitutional usage in post-communist landscape. It argues that the
nature of the rule of law and its transformations exclusively cherished the legal debate
after the fall of communism, while at the same time it generated questions and
contestations especially when it was “designed” with the political enquiry. This choice
contributes in showing to both legal and political debates the theoretical and
interpretative enquiries to be achieved. Beyond that, the essential characteristic of the
Eastern constitutional democracy encompasses “the legitimacy of constitutional
democracy” and the “maintenance of a prescribed constitutional order” (Rosenfeld,
2001: 1308). Moreover, Rosenfeld examines the rule of law as a *“virtually
indispensable” value “when contrasted with the totalitarian or authoritarian regimes”
(Rosenfeld, 2001: 1310).
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After providing a constitutional analysis of the rule of law in the former communist
countries constitutions, the study identifies and replaces all relevant and common values
in two-sided matrices as a valuable condition of establishing a functional demaocracy,
using a methodology that examines and reconstructs the legitimating status of rule of law
in constitutional provisions of the post-communist states based on the principle “one
person, one vote”. In this direction, Elster tends to map a “three-concerned dilemma”
based upon the electoral process, the central rights-protecting elements and the
constitutional constraints as the central focus towards the *“extension of democracy”
(Elster, 1998: 17). The same refers to constitutionalism square the concept of “limits on
majority decisions; more specifically, to limits that are in some sense improved” (Elster,
1998: 2).

Transition studies often wonder whether and when the “transition process” ended/
ends. The article focuses on the rule of law as a basic legal principle and, in particular, as
a “pattern of the political doctrine” depending on a particular institutional factor and
specifying certain minimum standards which constitutional order should attain. This
article argues that a successfully “transition process” can and should be designed by
underlying the choice-of-rule-of-law argument as a statutory principle of the
constitutional democracies and questioning: Is there a challenging design of the “rule of
law” in Eastern democracies? And if so, why is it needed? Before answering to these
questions, a challenging definition is needed of the term of “rule of law” in the context
of “Eastern democracies” (Tulis, Macedo, 2010: 1-9). However, Gdnen¢ notes that
“constitution-making governments in post-communist countries were the outcome of a
multi-dimensional transformation process affecting the whole Eastern Europe and the
former USSR” (Goneng, 2002:105).

Admittedly, the openness of the constitution-making process develops a certain
moral-political-legal factor militating in favor of the ideal of giving citizens notice of the
formulation of legal norms. As Tremblay explains, the “explicit versions of the rule of
law” correspond to asset of “valid constitutional reasons” stating the nature of particular
methodological reasons and various ideal of normative interpretations (Tremblay, 1997:
23-24). In any case, the proper characterization of the doctrine of rule of law legitimates
the legal foundation for the principle of legality concerning “the issue of formal
authorization of executive or administrative action and decision™ and the interpretation of
legislative provisions postulating that “the rule of law means something more substantial
than the idea of formal authorization” (Tremblay, 1997: 24).

Judicial or political theorists® answers design the *“Eastern democracies” as
varying contexts according to the proximity of “rule of law” to the constitutional
foundations. However, the entry into force of the constitutions was a “to be or not to be
milestone” of the post-communist order. Focusing exclusively on one country-case
does not encounter the whole Eastern “puzzle”, the ongoing process of European
integration has been limited and restrained by the multi-level constitutional reform.

Nevertheless, in this direction the concept of the rule of law includes the
reassessment of democratic values and the extension of principles of stability, legality
and equality. As Luatenbach notes, “the rule of law is a public law concept and it
concerns the manner in which we ideally want to organize our society through law”
(Lautenbach, 2013: 1). As a framework of reference for post-communist societies, the
import of the basic principle of the rule of law guarantees the “existence of a stable
legal system and enforceable laws™ (Lautenbach, 2013: 2).
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Although the rule of law has become a “must have” principle in the first decade of
the twenty-first century, the instrumental use of the concept is host for two core aspects:
the existence and development of the assumption of “modern state”, and, second, the
strengthen of the “legal pluralism as part of the state-building process”, formally
engaging the monopoly of the rule of law in the constitutional patterns in post-conflict
states. In order to reveal the guidelines and the most disputable arenas of the
relationship between the rule of law and state-building process, Grenfell examines the
legitimacy of the legal pluralism in post-conflict states as *“an attempt to secure internal
legitimacy for the new legal order by negotiating with traditional leader” (Grenfell,
2013: 8-11). This argument signalizes the end of the communist regime and the
development of the social justice. Furthermore, it exist a variety of the constitutional
commitments emphasizing the importance of the rule of law. Therefore, the
constitutional design of social justice is associated with the “rule of law” marking the
fall of the dictatorship and implying the hierarchy of norms and supremacy of law. The
principle is often enshrined in a particular provision formally monopolizing the
decision-making context of constitutional justice.

A further theoretical extension of the rule of law is the stabilizing function in
conjunction with the process of “state forming” and “political legitimacy” (Thornhill,
2011). In addition, Czarnota argues that the topics of “post-communist rule of law”
have to be linked to the wave of Eastern enlargements. Moreover, the historical
narrative of the political legitimacy proved a “new type of polity” as “the sum of all
demoi” creating “the demos of the European Union” (Czarnota, 288-290). The problem
lies in the acceptance of this form of legitimacy depending on the type of institutional
organization of the state and the constitutional order (basic principles of
constitutionalism). As points out, in general terms, the rule of law has been described as
“the known principles of law”, entitling that “no one is above the law” (Kotzé, 2013:
132).

Steps in charting a multi-level theoretical matrix

As the previous paragraph noted, there are profound questions about the rule of
law as a stabilizing function for post-communist countries and political legitimacy as a
“new type of polity”. In either of these theoretical perspectives, the formal elements of
most limited definitions of the basic principle of the rule of law are well accomplished.
At this point of discussion a second assumption is that political change matters and
change is organized interest-dependent (Georgescu, 2014: 24-25). As Hayes also
summarizes, “the best way to constrain organized interests is through a renewed
commitment to the rule of law as advocates Theodore Lowi and Friedrich Hayek”
(Hayes, 2001:5). Given the need of a discussion to engage in stable legal system, there
are several factors which clearly contribute to the rule of law and legal order outcomes.
In this direction, Hayes argues that the dimension of the discussion differentiates the
“breakthrough policies” given the fact that “every policy, however, must originate as a
new policy” (Hayes, 2001:125-126). Ordinarily, Hayes” assumption tends to develop a
new dimension of the evolution of state-building and policy communities as
rationalizing policies. Now since the focus on the idea of basic constitutional order is
that it perceives the political change and rationalizing policies, it might seem that “the
rule of recognition is the fundamental constitutional rule of a legal order”, referring to
“constitutional” in terms of legal validity (Dyzenhaus, 2003: 28).

Nevertheless, there are also debates focusing on the lack of political stability and
heterogeneous constitutional outcomes asserting the idea of “substantive
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constitutionalism and substantive supremacy”. Morawa offers a concise and frank
explanation of the constitutional pillars of the basic principles within the *substantive
constitutionalism” and European constitutional structure (Morawa, 2011: 178). Thus,
the acceptance of European constitutional norms, the national law, including the
constitutional provisions increases the democratic process of the emergence of
European citizenry (Morawa, 2011: 176). At the same time, however, this approach
suggests the two main empirical pillars needed to understand and adopt the research of
the “rule of law” in transitional societies: the *“constitutional import” of the rule of law
in hybrid democratic societies and the complexity of political ideals after the fall of
communism squaring the European integration.

As mentioned above, following the definitions of Dyzenhaus and Morawa
provided in the previous paragraphs, we deal with the two central theoretical pillars of
the rule of law debate, the constitutional usage and the political ideals outcomes in
accordance with the commitment to social justice. According to Grenfeel and Thornhill,
the normative interpretation of legal pluralism and political legitimacy can be
questioned beyond its traditional and regular dimension. Yet, as well as the expressions
“legal pluralism” and “political legitimacy”, the expression “rule of law” and its
terminological differences influences and includes the institutional character of *“the
legitimization of the political system”. In this manner, Zolo defines “the state
characterized by the rule of law, from an institutional and normative perspective” in
order to differentiate it from other contiguous notions, such as “legal state”, “liberal
state”, “democratic state, “constitutional state” (Zolo, 2007: 5).

On the whole, all theoretical approaches are focused at coming to pursue the
sustainability and feasibility of the democratic principle of the rule of law in the hybrid
post-communist societies. Despite flowing from legal and political transformations, the
theoretical contributions develop a dialogue of concern in this challenging context of
transition. On the other hand, insisting on the political ideals debate relates the idealist
function of the rule of law to the traditional debate of the legitimization of power and
the potential for arbitrary government.

Some authors argue that the importance of the rule of law lies in its force to
answer to the circumstantial exercise of power depending on the subjective legal rule
and the requirements on governments. In drawing up interpretative norms for this idea,
we focus on the challenging idea of the “rule of law” depending on the some subjective
pretensions relaying to this connection between the ideological function of the rule of
law and the traditional concern for the legitimization of power. With this regards,
Palombella argues that “the connection between power and the rule that law must be
recognized as necessary” (Palombella, 2010: 8). These developments ensure that the
arguments about the rule of law as “an institutional ideal” are dominated by the post-
communist appeal to the democratic values and traditions. Whereas transition road of
post-communist countries seeks stability infusing the theoretical debate with the will of
democratic order, the enquiry on the status of the rule of law becomes a request of the
constitutional order.

For Seibert-Fohr, the post-communist theoretical debates squaring the democratic
constitutional order are connected to the “shortcomings of judicial reform in individual
states” (Seibert-Fohr, 2012: 2). The author also explains that the institutional structural
reforms in post-Soviet countries generally focus mainly on the rule of law reform and
on the findings ensuring the judicial independence. The diversity of law jurisdictions
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show a variety of common concern revealing that there is not one particular
institutional standard model to build and strengthen the rule of law.

On the basis of the theoretical dimensions above reached, the conclusion that ideas
animating the constitutional-making in post-communism are necessary reflects a radical
rupture of the new system of “right or wrong choice”. Although the importance of the
economic factor should not be underestimated, the political factor has become “crucial”
in supporting and defining the “transitional model”. Petrovic explaines the
“exceptional” empirical facts in post-communist countries under the *“following
circumstances*: “focused and designed to comprehensively explain the origins, nature
and intensity to inner socio-political regional divisions within the formerly communist
Eastern Europe and the impacts of these divisions on different political and policy
choices made on both sides after the collapse of communism” (Petrovic, 2013 : 10).

Above all, in hybrid societies, the rule of law is not conceived in terms of
calculation of judiciary trust, but rather as a degree of support for democratic rule. It
may be expected that this direct connection between judiciary trust and democratic rule
to codify the process of constitution-building and step-by-step European integration.
This “symbolist™ rationality of the “rule of law” represents “the totality of society and
the foundation of its values” (Pfiban, 2007: 196). For the author, the international
boundaries of the legal system are expected to represent the ethical dimension of the
democratic traditions and ideals of a changing landscape. Pfiban also decodifies the
ideological expectations and the ethical ideals of post-communist societies invoking the
symbolic rationality of the legal system: “nation state constitutions and other legal acts
are full of references to cultural inheritance and historical uniqueness, marked by moral
values and raditions which supplement the democratic legitimacy of the political
system” (Ptiban, 2007: 195).

For Rosenfeld, the rule of law is one of the fundamental characteristics of the
constitutional democracies in Eastern Europe and elsewhere. Along with the other two
functions of the modern constitutionalism, the powers of the government and the
protection of the human right system, the rule of law is dependent on the concepts of
“liberty” and “equality” (Rosenfeld, 2001: 1308) and it might contribute to the
safeguards of “legitimacy” and “pluralistic society” (Rosenfeld, 2001:1309). Living
aside the normative and interpretative explanation for both constitutional basis, the
same author legitimates subsequent enforcement such as *“the legitimacy of law”
envisaged by the “counterfactual requirement of self-legislation, and coupled with
willing submission to law” (*the requirement of consent” endorsing “a particular rule of
law regime consistent” with legitimating aims) (Rosenfeld, 2001: 1317).

At this point, a major area of post-communist research is the so-called “study
evaluation research”. This phase predicts the theoretical impact of related research and
it assesses the effectiveness of fundamental characteristic of constitutional democracies
in Central and Eastern Europe. In the present study a multi-level type of evaluation
involves the monitoring of the “rule of law regime” by determining the specific facts
required by the implementation of the rule of law.

What is a multi-level theoretical matrix?

In the light of these critical observations, it is not surprising to favor other
requirements needed to reveal the consideration of the rule of law beyond the
requirements of consent, legitimacy of law and the realm of democratic values. Legal
and political pluralism limits change over time. Usually theoretic reports are generated
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regularly, and the reports are compared across several periods. When analyzing the
post-communist period, it is useful to not just consider the specific categorical counts
(as the majority of the previous studies), but the multi-level theoretical approach as it
constantly surrounds the period.

A multi-level theoretical matrix focused on the “rule of law” is a pivot-table of
inputs and outputs squaring the “import™ of the principle of the rule of law and giving
to categorical changes (“outcomes” and *“democratic traditions”) a concept
nominalization. Both multi-level matrices (outcomes-democratic traditions and
democratic traditions-conditionality) are a simple and interpretative method of
summarizing inputs-outputs concepts selection useful to assess the rule of law impact.
Thus, the categorical concepts used in the matrices are dealing with a very efficient
correlation between the criteria labels: Cy234. (See Table 1. Rule of law — charting a
multi-level theoretical matrix).

Table 1. Rule of law — charting a multi-level theoretical matrix

Inputs Outputs
Criteria labels Outcomes Conditionality
C no. O no. C ho.

Cl context and

Ol political enquiry

C1 political legitimacy

CZ focud and items

O2 transition process

C2 constitutional justicve

CS principle indicators (1)

03 constitutional democracies

C3 social justice

C4 principle indicators (2)

O4 judicial reform

Ca pluralistic society

As a consequence, rule of law’s predictability on constitutional democracies of the
Eastern Europe associates the formal legality of a pluralistic society through the criteria
labels. This, in turn, the matrices lead to summarize all substantive values. Strictly
speaking, the concept of the rule of law imposes the legitimacy and viability of law as a
consequence of the clash “between the need for biding and transparent criteria of
judicial application of relevant legal norms” (Rosenfeld, 2001: 1336).

Two distinctions should be drawn when imposing the legitimacy and viability of
law: the first is between judicial outcomes of legal norms application and the legality of
a pluralistic society and the second is between the rule of law’s predictability and the
realm of democratic values (see Table la. Rule of law — charting a multi-level
theoretical matrix (outcomes-democratic traditions) (1) and Table 1 b. Rule of law —
charting a multi-level theoretical matrix (democratic traditions-conditionality) (2)).

This controversy focuses on whether rule of law should be understood not just as a
form of *“constitutionalizing power”” or as a process-based outcome in hybrid
democracies. Consistent with these theoretical adjustments, Samuels argues that rule of
law consensus-based circumstances in post-conflict countries is crucial sequence and
prioritize reform (Samuels, 2006: 23). This theoretical structure discovers the plausible
distinction between the lawmaking consensus and the outcomes of the judicial reform.
In light of these solid theoretical arguments, tables 1a and table 1b display a theoretical
model conceptualized as “rule of law-implementation and theoretical evaluation cycle”
aiming to illustrate the practical operationalisation of the rule of law implementation
and promotion in post-communist countries.

These “principle indicators” give the idea of what theoretical patterns correspond
to the hybrid societies in Central and Eastern Europe. However, the tables show that the
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implementation of the rule of law can develop a functional democracy. The “all in one”
implementation pattern theorizes the constitutive value of the rule of rule as a goal in
itself (see also Table 1. Rule of law — charting a multi-level theoretical matrix).

Table 1la. Rule of law — charting a multi-level theoretical matrix (outcomes-
democratic traditions) (1)

Inputs Outputs
Criteria Outcomes . .
Democratic traditions
C Criteria label O Criteria label
Substantive
Context and - . - .
C: implementation O, Political enquiry constltu_tlonallsm and
substantive supremacy
. Transition process I S
C, Focus and items 0O, and “state forming” Constitutional justice
Constitutional
Cs Os democracies and Social justice
S pluralistic societies
Principle indicators Shortcomings of Legitimating the
C,4 Oy judicial reformin | concept of a “pluralistic
individual states society”

Source: compiled by the author

Table 1b. Rule of law — charting a multi-level theoretical matrix (democratic
traditions-conditionality) (2)

Inputs Outputs
Criteria Democratic traditions Conditionality
C Criteria label c Criteria label
. Functional
Substantive
Ci . Context an_d constitutionalism and C1 deTocr_ag:y and
implementation . political
substantive supremacy L »
legitimacy
. _— A “Pattern of the
C, Focus and items Constitutional justice Co oolitical doctrine”
Multi-level
C; Social justice C3 constitutional
—— Principle indicators Jrjg?éirgl
C Legitimating the concept c aoplication of
4 of a “pluralistic society” 4 PP
relevant legal

Source: compiled by the author

Through such matrix is universal for hybrid democratic societies, the inputs
(context and implementation, focus and items, principles indicators) and the outputs
(substantive constitutionalism and substantive supremacy, constitutional and justice,
pluralistic society) produce particular insights in the formulation of post-communist
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system governance (see Table la and table 1b. Rule of law — charting a multi-level
theoretical matrix based on the relationship: outcomes-democratic traditions-
conditionality).

Consideration of inputs and outputs of the rule of law require a reconsideration of
the liberal-democratic values and a certain functionality of the legal-governmental
institutions. The left column provides the criteria label expressed as four independent
criteria determining the implementation support for the rule of law. The right column of
Table 1a, “democratic traditions” includes efficient safeguards for ensuring the
efficiency of the criteria labels (Cy, » 34). The outcomes (O;,34) are introduced to
replicate previous criteria labels and democratic traditions, but under different
conditionality (c1234) (Table 1b). The purpose of the matrices is to estimate the impact
of the implementation of the rule of law in different contexts, but under the same
conditionality. This type of matrix is designed to look at the variables (outcomes,
democratic traditions and conditionality at a specific period). They involve assuming
multiple inputs, while the cross-table research focused on outputs is limited mainly by
conditionality such as: *“functional democracy”, “political legitimacy”, *“political
doctrine”, and *“legal norms”. Both matrices are designed as descriptive relational
research providing a number of inputs and outputs systematically related to the post-
communist landscape.

The application of this multi-dimensional theoretical model is no less important
interpretable: the shortcomings of judicial reform in individual states are often
appreciated as “no more useful” due to the conditions of the judicial reform and
implementation. This view, however, focuses on the crucial role of the “judicial
application of relevant legal norms” through the prism of the social and political
background of these countries. Ramet argues that there is “a variety of factors affecting
trajectories of transition, including the relative strength of civil society and independent
activism, the mode of exit from communist rule, practices of conflict resolution during
the immediate years of transition” etc. (Ramet, 2013: 80).

For a priori reasons, such concepts as the political enquiry, the transition process
and “state forming”, the multi-level constitutional reforms, the political legitimacy
explain the multi-level trajectory of the post-communist democracies encouraging
formal patterns of transition process. The belief that these formal patterns of transition
process under the constitutional legitimacy and consensus are desirable and necessary
followed depends on the consent of “institutional legitimacy and political justice”
(Rosenfeld, 2001: 1311).

This multi-level matrix approach that links the political enquiry with socio-
judicial features and indicators focuses broadly on the transition preconditions of post-
communism following the related issues of “social justice” and “substantive
constitutionalism”. In this direction, Morawa develops the debate on the “multi-level
constitutionalism” arguing that “this is novel for the more positivistic systems of legal
thought to which the majority of the Central and Eastern Europe systems belong”
viewed under the following factual dimensions: the European pattern, the international
law patter and form different other contexts focused on “valid legal systems” (Morawa,
2011: 178). Otherwise, the multi-level constitutionalism may not institute legal stability
and political legitimacy. Ultimately, the requirements of a rule of law system reflect the
high degree of consensus of democratic values and traditions. To the extent
requirements required by the system legitimacy, the transition outcomes predict the
maintenance of a compatible institutionalization of the rule of law and its legal
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expectations. As Rosenfeld explains, if such argumentation is valid, then the eventual
outcomes “transcend the realm of politics™ instituting the *“legal justice” (Rosenfeld,
2001: 1348).

Thus, the concept of rule of law here requires a re-examination of the theoretical
scheme of transition including two predominant dimensions: the first is dominated by
the context and implementation process creating a dichotomy of a substantive
constitutionalism and substantive supremacy and the second is dominated by the
particularities rules, values and patterns of the forming political doctrines. Thus, the
main indicators of the rule of law are squared by the”minimal” requirements of
constitutionalism and social enquiry. In this direction, the post-communist democratic
development brings to light a neglected aspect of analysis: the evolution of the process
of judicial reform. The focus is on the relationship between the requirement of a
functional democracy and the guarantees of the rule of law. In their institutional
implementation, both determine feedback transition mechanism in the process of state
forming. Balakrishnan argues that *“establishing the rule of law is increasingly seen as
the panacea” for many problems in the new post Cold-War lansdscape (Balakrishnan,
2008, 1347).

These divergent theoretical patterns of post-communist transition emphasize the
key role of the rule of law in various phases if new democracy forming. Moreover, the
outcomes of social justice implementation show that the accumulated contexts, items
and indicators impact the chances for reforms designs. While political enquiry and
constitutional design matter, their contextual impact is often accountable to the
“pluralistic society” through transparent policy-making and relevant legal norms.
Ekriet, Kubik and Vachudova argue that in the post-communist democratization “the
central issue underlying successful state reform is how to build state institutions that are
not too strong to interfere excessively with citizens’ lives and their political and
economic freedoms” (Ekriet, Kubik and Vachudova, 2007: 15). As remarked above,
the political and economic rhetoric seem to dominate the rule of law theory. According
to Bellamy, the core discussion operates from the “comprehensive political philosophy”
and a “procedural and legal formality” which incorporates two main approaches: the
standards approach requiring the properties of legality and the comprehensive theory
limited by “the theories of just and good polity” (Bellamy, 2003: 118-119).

The conclusions of the study are rather ambiguous. On the first place, the study is
engaging in a post-communist debate on the “import™ of the rule of law and its outcomes
in hybrid societies and on the second place, the study serves as an “exhibit” of theoretical
patterns facing the “post-communist thesis” and transformations. After providing a
constitutional analysis of the rule of law in the former communist countries constitutions,
the study identifies and replaces all relevant and common values in two-sided matrices as
a valuable condition of establishing a functional democracy, using a methodology that
reexamines and reconstructs the legitimating status of rule of law in the constitutional
provision of post-communist states.
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Abstract

The text examines one of the instruments of Czechoslovak (federal) constitutional
system called prohibition of outnumbering (sometimes called prohibition of
majorization). Originally designed in 1968 as a procedure to stabilize federal
legislature, however, it could never proof its effectiveness due to non-democratic nature
of the regime before 1989. After the transition to democracy in 1989, it became obvious
that this tool cannot work effectively under democratic conditions, in the situation when
political parties — Czech and Slovak — act autonomously. Author concludes that it was
the existence of the prohibition of outnumbering / majorization (among others) and its
application in democratic regime that led to more complicated relations between
Czechs and Slovaks on federal level and acted more as an obstacle rather then
stabilizer. This ultimately led to the split of Czechoslovakia.

Keywords: Czechoslovakia, constitution, federation, legislature, legislative process,
prohibition of outnumbering / majorization

Non-democratic regimes are usually characterized by strong centralization, both
vertical and horizontal, with most of the power being vested in the hands of ruling party
leadership. Also any signs of nationalism or national emancipation, any evidence
proving differences (whether it’s political, economic, social or cultural difference)
between several nations living under one non-democratic state are artificially
suppressed under the non-democratic conditions. This premise is valid also for the
cases of all multinational communist federations before 1989 — Czechoslovakia, Soviet
Union and Yugoslavia.

Although we can observe some decentralization attempts also in non-democratic
regimes, their practical application is rather formal and theoretical and is not connected
with real transfer of the power from the center to the decentralized units. On the other
hand, processes of democratization in multinational or divided societies are usualy very
closely connected with (real) decentralization as well. The case of Czechoslovakia and
its democratization and decentralization belongs to more smooth ones, while similar
attempts and reforms initiated in former Soviet Union and mainly in Yugoslavia were
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marked by much more violent processes, leading even to bloody war lasting several
years. Although the processes of decentralization had different ways, its outcome was
the same: subsequent split of the multinational post-communist federations. The ties
between different nations were so artificial and states kept together by the non-
democratic centralism that they could not survive in the same structure under the
democratic conditions.

Following article will analyze how the decentralization principles existing and
“functioning” in communist Czechoslovakia since 1968 failed when adapted to the new
political situation after the transition to democracy more then 20 years later. Main
attention will be paid to specific constitutional feature called prohibition of
outnumbering, whose main objective was supposed to be to facilitate the coexistence of
Czechs and Slovaks in one state. As it turned out later, it was conversely one of the
pbstacles for the Czecho-Slovak survival.

Historical and constitutional prerequisites of Czecho-Slovak disputes

When we talk about disagreements between Czechs and Slovaks and causes of
subsequent splitting of Czechoslovakia, we can find a variety of reasons that try to seek
roots, origins and causes of this situation. These certainly include elements that have
the nature of political science and constitutional law. | refer here to the institutional,
procedural and structural form of the functioning of the Czechoslovak federation before
1989. Although the mechanism of functioning of Czechoslovak federation was created
in a relatively relaxed period during so called Prague Spring of 1968, when the
settlement of relations between Czechs and Slovaks was one of the main themes, its
practical implementation has been significantly affected by the subsequent failure of
reform process and upcoming normalization period. The re-centralization of all
decision-making processes after 1969 prevented the full and effective application of
federal arrangements, even though it was presented that way. The situation had to give
the impression that the federalization amendment operates smoothly and achieves its
objectives and purposes. The real outcomes, however, could not be seen until the
change of the regime in 1989.

After 1989, both objective and subjective reasons caused the inability to
comprehensively address the institutional and structural problems of Czechoslovak
federation, although a group of members of parliament and also the new president
Vaclav Havel submitted various proposals quite often. The principles of federation,
namely so called prohibition of outnumbering (or sometimes called the prohibition of
majorization), as set in 1968 constitutional amendment were one of these institutional
issues. The prohibition of outnumbering was one of the main pillars of 1968
federalization amendment to the Constitution and was supposed to represent equality
between the two nations in the federation, although the equality was already enshrined
in the parity representations of Czechs and Slovaks in the upper chamber of parliament,
the Chamber of Nations.

The prohibition of outnumbering / majorization was not unfamiliar the
Czechoslovak constitutional and political environment. It was already incorporated into
the Constitutional Act No. 299/1938 Coll. on Autonomy of Slovak Land (Constitutional
Act 299/1938: § 5, paragraphs 1-3) passed in November 1938. It stated that in order to
pass any Constitution, constitutional amendments, constitutional laws and “legislation
on economic and financial issues that are necessary to ensure equal competitive
conditions for business” (Constitutional Law 299/1938 Coll.: § 4, paragraph 1, point
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12), not only majority of members of parliament (National Assembly) in total, but also
majority of Slovak deputies was required to vote for the motion as well. In the case of
the Constitution and constitutional laws, it required qualified majority of three-fifths
(Constitutional law 299/1938 Coll.: § 5, paragraph 1 and 3), not just simple majority.
Constitutional law also gave to one third of Slovak deputies the right to initiate motion
of no-confidence against Czechoslovak government, stating that central government
should have ““also the confidence of the majority of Slovak nation (Constitutional Law
299/1938 Coll.: § 5, paragraph 2). It gave the Slovak deputies de facto exemption from
8 76 of the Constitutional Charter of 1920, which required that a motion of non-
confidence may submit by a minimum of 100 MPs (Constitutional Charter, 1920: § 76).

Adjustment related to the federalization of Czechoslovakia

Prohibition of outnumbering was incorporated to the Constitutional Act No.
77/1968 Coll. on Preparation of Federal Structure of Czechoslovakia in the spring of
1968. It was applied already for the procedure of adoption of the constitutional
amendment on federalization. The law required that federalization amendment has to be
passed by three-fifths of Czech MPs of the National Assembly and three-fifths of
Slovak MPs of the National Assembly, in a separate vote (Simackova, 2009: 136;
Constitutional Act 77/1968: § 1, paragraphs 1-2). Law on federalization of
Czechoslovakia itself — includin% the prohibition of outnumbering — was approved by
the National Assembly on the 27" of October 1968, the next day it was officially signed
by the President Ludvik Svoboda, the Prime Minister Oldfich Cernik and the Speaker
of Parliament Joseph Smrkovsky.

Extensive amendments to the Constitution affected mainly the form and structure
of the legislative power. The Federal Assembly, the new highest legislative body, yet
constituted a perfect example of a symmetric bicameralism, in which both chambers
had completely identical competences and entirely equal footing in the legislative
process (Simi¢ek & Kysela, 2009: 316). One of the chambers, the Chamber of the
People, represented the citizens. Its composition (temporarily 300 MPs in 1969-1971,
between 1971-1990 it decreased to 200, after 1990 only 150 deputies) corresponded the
ratio of the population in the Czech and Slovak part of Czechoslovakia. There were
roughly twice the deputies elected in the Czech Socialist Republic compared to deputies
elected in the Slovak Socialist Republic. The second chamber, the Chamber of Nations,
represented two constitutive units of the federation — the republics. Therefore it was
typical territorial second chamber, where Czech and Slovak part of Czechoslovakia
were represented in parity (75 MPs for each part of Czechoslovakia). Equality of the
two chambers proofed that “‘neither civil nor federal principle were played down*
(Simi¢ek & Kysela, 2009: 316). In the case of the Czechoslovak federation, however,
the idea of equality of both chambers have been brought forth, by adoption of the
prohibition of outnumbering applications, in which the Czech and Slovak parts of the
Chamber of Nations voted separately, under the conditions of perfect symmetric
bicameralism, or perhaps better said tricameralism. *““Where under this act
constitutional prohibition of outnumbering is applied, vote in the Chamber of Nations is
counted separately for deputies elected in the Czech Socialist Republic and deputies
elected in the Slovak Socialist Republic. The resolution is adopted if majority of all
deputies elected in the Czech Socialist Republic and the majority of all deputies elected
in the Slovak Socialist Republic vote for, unless constitutional act requires qualified
majority.” (Constitutional Act 143/1968: Article 42, paragraph 1)
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The above mentioned procedure was incorporated in the Constitutional Act No.
143/1968 Coll. of 27" of October 1968 on Federalization of Czechoslovakia, in Chapter
Three, Articles 41 to 43, where all cases and matters requiring compliance with the
prohibition of outnumbering were listed. These articles refered to other articles of the
Constitution as well. In addition, the mention of the prohibition of outnumbering,
whether exhaustively expressed or only the description of that principle, also appears in
many other articles of the Constitution. There is no point in doing the complete list of
situations for which this mechanism was required by Constitution, 1 will mention only
those that will be associated with the development of Czechoslovakia in 1989-1992 and
eventually will lead to the split of the country. Article 41 covers the use of this
procedural element in the adoption and amendment of the federal Constitution,
constitutional amendments, constitutional laws or presidential election. A specific
feature of all the above mentioned areas was that their approval required qualified
majority of three-fifths of all members of the Chamber of People, three-fifths of all
members of the Czech part of the Chamber of Nations and three-fifths of all members
of the Slovak part of the Chamber of Nations, in compliance with symmetrical
bicameralism and prohibition of outnumbering.” Given these parameters, it took only
31 votes (one tenth of the members of the Federal Assembly) that could theoretically
block the adoption or amendment of the Constitution or the election of the president.

The prohibition of outnumbering also applied for the approval of the program and
policy statement of the federal government and for the proposal to a vote of confidence
in the government (Constitutional Act 143/1968: Article 42, paragraph 3), which will
later be related to the split of Czechoslovakia. The non-confidence motion to the
government on the contrary, was passed if either Chamber of the People or any of the
national curias of the Chamber of Nations voted for it (Constitutional Act 143/1968:
Avrticle 43, paragraph 2, Article 70, paragraph 1 and Article 71, paragraph 2). The most
extensive article, which dealt with the prohibition of outnumbering, was Article 42.
This article recounted circuits of legislation for which the prohibition of outnumbering
was required. In this article, we read that the prohibition of outnumbering should be
used for issues such as the acquisition and loss of citizenship (Constitutional Act
143/1968: Article 42, paragraph 2, point a), economic planning (Constitutional Act
143/1968: Article 42, paragraph 2, points b, c), the state budget of the federation
(Constitutional Act 143/1968: Article 42, paragraph 2, point e), relationship with the
budgets of Czech and Slovak republics (Constitutional Act 143/1968: Article 42,
paragraph 2, point d), tax laws (Constitutional Act 143/1968: Article 42, paragraph 2,
point h), customs duties and tariffs (Constitutional Act 143/1968: Article 42, paragraph
2, point ch), laws governing currency status and activities of central banks
(Constitutional law 143/1968: Article 42, paragraph 2, point i), price policy
(Constitutional Act 143/1968: Article 42, paragraph 2, point j), payroll, labor law,
social policy and income (Constitutional Act 143/1968: Article 42, paragraph 2, point
1), the laws governing the management of state-owned enterprises (Constitutional Act
143/1968: Article 42, paragraph 2, point m) or internal security (Constitutional Act
143/1968: Article 42, paragraph 2, point n).

Prohibition of outnumbering was actually reflected also in the provisions for
minimal presence of Chamber of Nations deputies in order to allow voting. The

“ Ta se vztahovala i k usneseni o vypovédéni vélky.
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Chamber of Nations was allowed to vote only if majority of Czech MPs and majority of
Slovak MPs were present. (Constitutional Act 143/1968: Article 40, paragraph 2)

Situation after 1989

Prohibition of outnumbering did not get the opportunity to actually manifest its
effectivity until 1989. It could not act as the decisive element in the development of
Czechoslovakia, given the fact that almost all decisions were done by unanimous
votings in all chambers and parts of the Federal Assembly. Only after 1989, when the
democratization led to political party system pluralization and various political parties
have started to act autonomously, without any order given by one hegemonic party (as
before 1989), the prohibition of outnumbering proofed to be an obstacle rather than a
tool to assist in solving national problems. Moreover, a different attitude of Czech and
Slovak political actors to this element needs to be also reflected: while for the Slovaks
the prohibition of outnumbering was a key element in the functioning of the federation,
the Czechs seemed it as completely unnecessary. It was one of the major problems with
which the post-communist Czechoslovakia had to deal. The prohibition of
outnumbering proofed to be ineffective not only in the legislative processes in the
Federal Assembly, but it also threatened the stability and the functioning of the federal
executive branch, which was directly dependent on this constitutional instrument. It
was expected that these problems will be solved during the process of adoption of new
Constitution after 1989, hand in hand with the new setting of the operating rules of the
federation and the status of republics. To draft a new democratic and functional
Constitution and in the rules of coexistence of the republics in the federation was yet
one of the key challenges for the new political representation resulting from the first
free elections held in June 1990. However, during the mandate limited to two years,
political representation in new, democratically elected parliament did no reach that
goal. Immediately after the elections in 1990, it became obvious that the fragmentation
of opinions among the existing parties, reinforced by internal tensions within the Civic
Forum (OF) and Public Against Violence (VPN) and national-ethnic cleavage, were so
destabilizing elements that make it impossible to reach across the political spectrum
required fundamental agreement on the functioning of the state as in terms of horizontal
and vertical division of powers and the relations among them.

Prohibition of outnumbering and the obligation to comply with it in all critical
areas the new political representation was facing, greatly complicated from the very
beginning the post-November (post-Communist) political and constitutional
development. During one of his proposals for constitutional amendments, then
President Vaclav Havel mentioned that ““the current form of the top representative body
of the federation is, in my opinion untenable because it is impractical, inoperative and
completely indebted to the earlier concept of federation as a formal decoration
totalitarian power.” (Havel, 1991) Political scientist Karel Vodicka adds that *“the
Constitution of the era of the "Prague spring”, which continued to be applied after the
transition, was totally unsuitable as an institution to facilitate the findings of a
democratic consensus. Due to its provisions on the prohibition of outnumbering that
rendered one-tenth of the members of the Federal Assembly elected in one of the
republics of absolute veto power, constitutional crisis was programmed inside of it.”
(Vodicka, 1993: 84)

Although the prohibition of outnumbering was subject of criticism, it was not
depreciated absolutely. President Véclav Havel in one of his 1991 proposals to
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restructuralize the legislative power expected to preserve the prohibition of
outnumbering to some extent, as a form of some kind of minority veto applied in
divided societies. Havel suggested that Czechoslovakia had two-hundred member
unicameral Federal Assembly elected by the population, but the decision would not
apply — with some exceptions — the prohibition of outnumbering. “Next to it, and
independently, there would be the Federal Council, a small thirty-member operative
body, which would be equally represented by both of our republic (Czech Republic,
Slovak Republic — P.J.) by those members elected by the national councils.”” (Havel,
1991) It was reminiscent of the German Federal Council, although the delegates sitting
there represent the state governments, not the provincial assemblies. However, we can
find a fairly clear inspiration by the German model in above mentioned Havel’s
proposal. According to Havel, the Czechoslovak Federal Council should have the right
to return laws passed by the Federal Assembly. The Federal Assembly would then have
a right to override the veto of the Federal Council, but this time with the respect to the
prohibition of outnumbering. *“The Federal Council would not only be able to fully and
legitimately provide control of the federal decisions, but it would involve republics
directly to the federal decision making processes.” (Havel, 1991) Havel believed that
this would replace the impractical double-tracking when the republics are represented
by someone else in their national councils (Czech National Council, Slovak National
Council) and by someone else in the Federal Assembly. He said this only leads to
speculation about who is more legitimate representative of the republics” will. The
federation would therefore cease to be something that republics would be unconfortable
with and what is floating somewhere above them. It would be federation that is visibly
and directly shaped by the republics. According to Havel, such system would “far
better allow any later transformed into a multi-federation.” (Havel, 1991)

1992 elections

According to Karel Vodicka, authors of the Constitutional Act on Federalization of
Czechoslovakia in 1968 ““did not expect that real elections, in which the Czechs and
Slovaks voted for the opposite political orientation and different models of state
organization, would be held in Czechoslovakia sometimes in the future. Because of the
constitutional provisions on the prohibition of outnumbering, it has always been
necessary to create the Czech-Slovak coalition in parliament, which was a
circumstance that led to break down of Czechoslovakia after the 1992 elections.”
(Vodicka, 2003: 363) After the 1992 elections, the situation got even worse as the
political party system at that time moved even to a much more competitive stage than it
was before. Prohibition of outhumbering in practice fully appeared only once, during
the failed attempt to elect Vaclav Havel as the President on a joint session of all the
Chambers of Federal Assembly on 3" of July 1992. It was already after parliamentary
elections (which took place in June 1992), in which voters in the Czech Republic and
Slovakia voted for parties having totally different approaches towards economic reform
or constitutional arrangements, but also in terms of views on the (un)acceptability of
Vaclav Havel as the federal president. VVaclav Havel, candidate officially nominated by
Czech right wing alliance of ODS-KDS, did not obtain enough votes in the Slovak part
of the Chamber of Nations and thus was not elected for a term, which should start in
October 1992. The presidential election in July 1992 was the only case where the
consequence of the prohibition of outnumbering proved right in practice. In fact,
however, the prohibition of outhumbering greatly influenced the development in other
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areas at the federal level as well, and therefore it must be applied also to the process
leading to the split of Czechoslovakia.

For example, the requirement for federal government to gain the confidence from
both curias of the Chamber of Nations (besides receiving it from the Chamber of People
as well) basically decided that the federation will not last long. The 1992 electoral
results brought to the power parties whose program penetration in fundamental issues
was very small. Thanks to the prohibition of outnumbering, the winner from Czech part
of Czechoslovakia and the winner from the Slovak part of Czechoslovakia (regardless
of their programmatic or ideological proximity) in fact had to become coalition partners
in order to gain the confidence by the Federal Assembly.

Table 1: Results of the Elections to the Federal Assembly held 5-6" of June 1992
Note: Only parties that gained parliamentary representation at least in one chamber
are listed.

Parties, Chamber of People Chamber of Nations
movements, Votes Mandates Votes Mandates Total
coalitions Number % Number % rcl)l;r&bssr
CZECH REPUBLIC
ODS-KDS 2200937 33,90 48 2168421 33,43 37 85
LB 926 228 14,27 19 939 197 14,48 15 34
CSSD 498 030 7,67 10 440 806 6,80 6 16
SPR-RSC 420 848 6,48 8 413 459 6,37 6 14
KDU-CSL 388 122 5,98 7 394 296 6,08 6 13
LSU 378 962 5,84 7 393 182 6,06 5 12
SLOVAK REPUBLIC
HZDS 1036459 33,53 24 1045395 33,85 33 57
SDL 446 230 14,44 10 433750 14,04 13 23
SNS 290 249 9,39 6 288 864 9,35 9 15
KDH 277 061 8,96 6 272100 8,81 8 14
MKDMESWS 227 925 7,37 5 228 219 7,39 7 12
SDSS 150 095 4,86 - 188 223 6,09 5 5

Sources: Czech Statistical Office, 1992a & 1992b (for results from the Czech part of
Czechoslovakia) and Krejci, 2006: 285 (for results from the Slovak part of
Czechoslovakia).
Abbreviations: CSSD = Czech Social Democratic Party; HZDS = Movement for
Democratic Slovakia (Slovak more left leaning party); KDH = Christian Democratic
Movement (Slovak right wing party); KDU-CSL = Christian-Democratic Union —
Czechoslovak Peoples Party (Czech center-right party); LB = Left Bloc (Czech post-
communist alliance); LSU = Liberal Social Union (Czech center-left party);
MKDMESWS = Hungarian Christian Democratic Party + Coexistence Movement
(national minority alliance formed in Hungarian parts of Slovakia); ODS-KDS = Civic
Democratic Party — Christian Democratic Party (alliance of two Czech right-wing
conservative parties); SDL = Party of Democratic Left (Slovak post-Communist party);
SNS = Slovak National Party (right wing, extreme nationalistic party); SPR-RSC =
Union for Republic — Republican Party of Czechoslovakia (Czech right wing, extreme
nationalistic party).

As expected, the elections to the Federal Assembly in 1992 were won by the right-
wing pre-electoral coalition of Civic Democratic Party — Christian Democratic Party
(ODS-KDS) in the Czech part of Czechoslovakia and by nationalistic and left leaning
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Movement for Democratic Slovakia (HZDS) in the Slovak party of Czechoslovakia.
Because of the above mentioned rule of the prohibition of outhumbering these two
parties had to — willy-nilly — work together on the federal level, even though their
programs were very different. ODS was a classic right-wing party, whose main
objective was to finish radical economic transformation initiated in the previous period
by the Finance Minister (and ODS leader) Véclav Klaus. ODS also sought to deal with
the Communist past and in the foreign policy it aimed towards the West. Conversely,
HZDS was known as the center-left party, promoting the social and economic concept
of the *“third way”, without any major social impacts of economic transformation on
Slovakia. HZDS described so called lustration law as “the enactment of lawlessness.”
Both parties mentioned the major program differences in the joint statement released on
19" of June 1992. Both parties stated that they have *“differences of their election
programs and policy objectives in the field of constitutional arrangement, as ODS
considers the only rational and functional form of the common state, suitable for
today's Czech Republic and Slovak Republic, a federation with a single international
status, while HZDS considers as the suitable solution confederation with the
international legal status of the two republics. ODS does not consider confederation
with international legal statuses of the two republics as a common state, but a union of
two independent states. Before confederation, the ODS gives priority to two completely
separated states, which means the constitutional dissolution of current state.” (Stein,
2000: 164)

The winners of the elections — ODS and HZDS - did not have enough votes in their
curias to handle majority only by themselves, but had enough seats that without them
no majority could be obtained. That would be possible only at the cost of all other
parties connecting together against ODS and HZDS, which was impossible to imagine
on both the Czech and the Slovak side, especially with with regard to the need to
receive the confidence for the federal government from both the curias of the Chamber
of Nations, in order to comply with the prohibition of outnumbering. Also both parties
were holding enough seats for a blocking minority for adopting constitutional laws
(blocking minority was 31 votes, ODS in Czech curia had 37 seats, HZDS in Slovak
curia had 33 seats).

The government already by its composition has signaled that it is only caretaker
government maintaining basic daily state and administrative issues until the state is
split. Although composed of representatives of political parties, it lacked, however, the
presence of senior representatives of the coalition parties. The chairmen of all the
coalition parties — Vaclav Klaus of ODS and Josef Lux of Christian-Democratic Union
— Czechoslovak Peoples Party (KDU-CSL) and Vladimir Megiar of HZDS — rather sat
in the governments of Czech and Slovak parts of Czechoslovakia. While these
governments were at that time “inferior” governments, with the expected break-up of
Czechoslovakia and the emergence of independent republics they were expected to
become the holders of the highest executive power in new sovereign states. All federal
institutions (including the federal government) will in the same time disappear along
with the dissolution of the federation.
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Table 2: Composition of the federal government appointed July 2" 1992 (existed
only until the split of Czechoslovakia on December 31% 1992.

Name (party) Government Portfolios

Jan Strasky (ODS) Prime Minister, Minister of Foreign Trade

Rudolf Filkus (HZDS) 1% Deputy Prime Minister, Minister of Control

Antonin Baudys (KDU-CSL) Deputy  Prime  Minister,  Minister  of
Transportation and Communication

Milan Ci¢ (HZDS) Deputy Prime Minister, Minister for Economic
Competition

Miroslav Macek (ODS) Deputy Prime Minister, Minister of Labour and
Social Affairs, Minister of Environment

Jozef Morav¢ik (HZDS) Minister of Foreign Affairs

Imrich Andrej¢ak (HZDS) Minister of Defense

Petr Cermak (ODS) Minister of Interior

Jan Klak (ODS) Minister of Finance

Jaroslav Kubec¢ka (HZDS) Minister of Economy, Minister of Strategic
Planning

Abbreviations: HZDS = Movement for Democratic Slovakia (Slovak more left leaning
party); KDU-CSL = Christian-Democratic Union — Czechoslovak Peoples Party
(Czech center-right Christian party); ODS = Civic Democratic Party (Czech right-wing
conservative party)

Conclusion

As we can learn from the above mentioned case study, the prohibition of
outnumbering and its ineffective operation under the democratic and pluralistic party
system was quite substantial reason for the subsequent break-up of Czechoslovakia. Its
presence in the constitutional and political system of the former federation greatly
complicated the adoption of any major law after 1989 — whether it was the necessity of
adoption of the new Constitution, the adoption of the federal budget and the preparation
and adoption laws governing policies federation and the relationships between the
constituent units. In addition, it is necessary to connect the issue of presidential election
and vote of confidence in the federal government. All these motions required following
the principle of the prohibition of outhumbering and in the same time all these issues
were quite sensitive from the Czech-Slovak perspective. It was obvious especially after
1992 parliamentary elections that voters in Czech and Slovak parts of Czechoslovakia
were influenced by different factors and that their political representations addressed
different priorities.

The case study also proofed the theses that constitutional and legal tools,
instruments and procedures that existed during non-democratic regimes, were just
artificial formalities never meant to be working under the democratic conditions.
Critical situation that appeared in Czechoslovak constitutional system after 1989,
connected with the emancipation of autonomous Czech and Slovak party systems (and
thus non-existence of one single Czechoslovak party system) did not create base for
long time survival of the federation. Even if the situation stabilized in 1992, the conflict
would still exist — although in its latent form — and could arise again anytime in future.
Following the development in independent Czech Republic and Slovakia after 1993, we
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can see that during most of the period election winners and subsequent governments
were formed by parties from the opposing sides of the left — right axis.
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Abstract

In his Campus Trilogy, David Lodge addresses various issues regarding the connection
between the personal lives of the university professors and their academic image. As he
is a Literature Professor, Lodge has a thorough knowledge of this field and presents
ironically the discrepancies between the ideologies taught and supported by an
academic and the private way of life embraced by the same person.

This paper focuses on several characters from David Lodge's three Campus Novels —
Changing Places: A Tale of Two Campuses (1975), Small World: An Academic
Romance (1984) and Nice Work (1988) — analyzing the manner in which they reconcile,
or fail to, their academic ideology and their actual existence. One of the characters
chosen is an Italian Marxist and two others are very strong-willed Feminists, one is
British and the other American. The feminist characters are contrasted and compared to
other female characters in the novels, in order to emphasize their beliefs and their
actions which are in accord with these beliefs (or not, as the cases may be).

The relationships between the ideologies supported and the lives led by each of these
characters are very different. For example, there is a quite tensed conflict in the case of
the Marxist character, as she chooses a way of life thoroughly opposed to the ideology
she claims to embrace. The paper takes a close look at every character, performing an
analysis of every situation, as well as comparing and contrasting the situations. Through
the analysis performed, the present article fills a gap in the domain, discussing the
relationship between the ideology supported and the lives led by characters belonging
to the academic background.
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David Lodge is a British contemporary author and literary critic. He was born in
1935 in London. He was Professor of English Literature at the University of
Birmingham until 1987, when he retired from academia. Since then, he has continued to
publish fiction as well as works of literary criticism, which are often based upon his
experience drawn from his novel writing. Lodge published various works of fiction:
fourteen novels, one novella and several short stories. His first novel, The Picturegoers,
was published in 1960 and his most recent one, A Man of Parts, inspired by the life of
H.G. Wells (an English science fiction writer), was published in 2011.

David Lodge's best-known and most successful fiction works form the Campus
Trilogy. However, these three novels were not published together. The first one,
Changing Places: A Tale of Two Campuses, was published in 1975; the second one,
Small World: An Academic Romance was published in 1984, followed by the last novel
of the trilogy, Nice Work, published in 1988. Lodge's campus novels undergo a strong
influence exercised by the author's personal experience as an English Literature
Professor. The characters in these three novels are academics and the settings change
from one country to another, not shifting from the University context (lectures,
conferences, campuses).

The author shapes several characters which, as University Professors, embrace and
support a certain ideology. However, some of these characters fail to reconcile the
ideology they claim with their private way of life. The focus of this paper represents the
analysis of the relationships between the ideology supported by the characters and the
way of life they choose to lead. Thus, both the discrepancies and the similarities noticed
will be presented, discussed and thoroughly analyzed.

One of the most striking characters of the Trilogy with respect to the difference
between ideology and way of life is Fulvia Morgana, an Italian Marxist Professor. She
is first introduced in the second part of Small World (1984), the narrator is presenting
her during a flight, in her seat from the Ambassador class, while she is reading an
article and making notes. David Lodge uses the close-up technique, as the narrator
presents her in every detail, describing her face, her profile, her brow, nose, mouth, and
chin (Lodge, 1984: 89). Her first name, Fulvia, is of Latin origin, suggesting her Italian
nationality, while her last name, Morgana, represents a hint to Morgan le Fay, the well-
known witch from the Arthurian Legends. When first presenting her, the narrator
describes in detail her jewelry: rings and gold bracelets, as well as her fine expensive
clothes. After that, the narrator tells the reader that the character is studying "Ideology
and ldeological State Apparatuses” by Louis Althusser, from an essay collection
entitled Lenin and Philosophy and Other Essays (Lodge, 1984: 89).

It is the American post-structuralist Professor Morris Zapp who later openly asks
Fulvia Morgana about how she manages to "reconcile living like a millionaire with
being a Marxist" (Lodge, 1984: 128). Fulvia Morgana lives with her hurband, Ernesto,
in a very luxurious house and they have many servants. She terms the question as "very
American™ (Lodge, 1984: 128), insisting on national stereotypes and displaying a
certain level of pride for being European and not American. When answering Morris'
question, Fulvia seems to be "quoting something she and her husband had had occasion
to say more than once” (Lodge, 1984: 128). She argues that the contradictions in their
way of life will cause the bourgeois capitalism to collapse and that its collapse "is
determined by the pressure of mass movements, not by the puny actions of individuals”
(Lodge, 1984: 128). Marxism promotes the idea that the thoughts and actions of the
individuals are determined by the dialectal development of society. The Marxist
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ideology and Fulvia's ideas are forming a circle, a catch-22, so to speak. The actions of
individuals are determined by the society, whereas the development of society is
determined by the pressure of mass movements, and not by the individuals. The idea
that closes the present circle is the argument that the mass movements are triggered by
individuals as well. Fulvia implicitly agrees to this point, when mentioning that she
uses her money to support some groups "who are taking more positive action™ (Lodge,
1984: 128).

The reader finds out what kind of groups Fulvia and her husband support when
Morris Zapp is kidnapped by a group of left-wing extremists. When Fulvia reads in the
papers about the extremists kidnapping Zapp, she asks her husband whether he had
given any information regarding the professor to any of their "political friends" (Lodge,
1984: 289). A phone call from Ernesto is enough to release Zapp and the situation
seems rather complicated, as Fulvia warns her husband that they will all end up in jail if
he does not do anything. The association between a couple of respectable academics
who share Marxists ideas but contradictorily live in luxury, and some shady groups of
left-wing extremists is highly ironical and reveals that these two characters lack
consistence in two matters. Firstly, they fail to reconcile the ideology they support with
their way of life. What is more, they also fail to reconcile the way of life they display
with their hidden actions and the extremist groups they secretly support. The two
characters choose to support the extremist groups in a shady, hidden manner, which
contradicts the fact that these groups are actually the exponents of the ideology the two
characters claim to embrace. Moreover, this is a case of a very strong dichotomy of the
"practice what you preach™ type. Fulvia Morgana and her husband Ernesto support
Marxist ideas, but they live luxuriously, contradicting the principles they advocate.

The last novel of the trilogy, Nice Work (1988), introduces Robyn Penrose, who is
a very different type of character. She is the main character of this novel; she supports
very strong feminist ideas and sometimes displays left-wing inclinations. In order to
create a believable and credible character which is also likeable, Lodge endows Robyn
with consistency, as opposed to the wide gap which appears between Fulvia Morgana's
ideology and her way of life. Robyn's actions and her way of life are consistent with her
views and beliefs. The plot of the last novel of Lodge's trilogy is triggered by the
Industry Year Shadow Scheme, according to which Robyn, a Lecturer in English
Literature, is bound to follow Victor Wilcox, the Managing Director of a casting
factory, at work, one full day on every week of a whole term. Metaphorically, the
university meets the factory and this will eventually affect both of these worlds
(Diaconu, 2012: 7). Robyn is consistent in her feminist ideas, which make her argue
with Vic Wilcox and eventually persuade him to remove the pin-ups showing naked
women from the walls of the factory (Lodge, 1988: 140-141). She has left-wing
inclinations, and that leads her to attempt to help a Pakistani worker in Wilcox's casting
factory, Danny Ram, when she finds out that the management wants to get rid of him
(Lodge, 1988: 145-147). Because she is so considerate and intelligent, she is able
understand the other side of the problems regarding the image of academia, and plays
"devil's advocate” in her discussion with her boyfriend Charles, who is also an
academic but fails to consider different points of view (Lodge, 1988: 218).

In his novels, David Lodge displays a high degree of carefulness in choosing the
characters' names. When reading Nice Work, one is very likely to think that Robyn
Penrose could not have a better and more expressive name. Used both for women and
men and sometimes spelled with an "i" instead of "'y", the name of "Robyn™ is a source
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of confusion for Vic Wilcox who expects his shadow to be a man (Lodge, 1988: 105-
106). "Robin™ is also a bird's name and Brian Everthorpe, Vic Wilcox's Marketing
Director, describes Robyn Penrose through the words ™Your shadow's a bird, Vic!"
(Lodge, 1988: 107) In his critical work The Art of Fiction (1992), David Lodge
explicitly describes the way in which he has decided for the feminine character's first
name and he mentions also that his choice determined a new course of events: "An
androgynous name seemed highly appropriate to my feminist and assertive heroine, and
immediately suggested a new twist to the plot: Wilcox would be expecting a male
Robin to turn up at his factory.” (Lodge, 1992: 38) Concerning Robyn's last name,
Lodge says that "I soon settled on Penrose for the surname of my heroine for its
contrasting connotations of literature and beauty (pen and rose).” (Lodge, 1992: 38)
The name "Penrose” is extremely suggestive for a woman Lecturer in English
Literature who is interested in women's emancipation. The beginning of her name,
"pen”, suggests a "woman of letters"”, if we may say so, whereas "rose™ is a metaphor
for her being a sensitive and refined woman, so delicate in spite of her appearance of
power and strength.

In her relationship with Wilcox, Robyn is obvious to dominate. She is the one who
chooses to end their love affair and, more important than that, he even changes his own
mentality and opinions according to her influence on him. At one point, he even shares
her feminist views on degrading women's body though nude pictures. He ironically tells
his secretary Shirley that a calendar with nude pictures of her daughter Tracey would
only be a chance for the later to degrade herself (Lodge, 1988: 212), much to Shirley's
astonishment who candidly enjoys men's admiration of Tracey's nude photographs. In
the end of the book, Wilcox has finished reading Victorian novels like Jane Eyre by
Charlotte Bronté, Wuthering Heights by Emily Bronté, some of Matthew Arnold's
essays and some of Alfred, Lord Tennyson's poems. He admits that, under the influence
of Robyn Penrose, in the last few weeks he had read more than in all the years since he
had left school (Lodge, 1988: 356). Accordingly, it can be noticed that her capacity of
teaching people different things is remarkable. In the fragment where Lodge describes
one of Robyn's lectures, her ability of shaping student's opinions and ideas is almost
palpable. On her way to the lecture room, the "little procession” (Lodge, 1988: 70) of
students who follow her along the corridors represents a metaphor of her ideas being
shared and followed by the students. They are used to her feminist opinions and they
would even be "mildly disappointed” if she were not to produce them from time to time
(Lodge, 1988: 74). Robyn is a very good lecturer who keeps students' attention during
her presentation and, most important, she manages to shape people's opinions and
sometimes even change their beliefs. She is the image of the powerful and intelligent
woman so appreciated by the feminist movement.

Even though the author sometimes presents with irony Robyn's firm feminist
beliefs, a subtle reader can easily notice that most of the times, during the development
of the plot, Lodge sides with her and her point of view. One of his important proves of
knowledge about women is to be found in his description of Robyn's clothes. She
prefers "loose dark clothes, made of natural fibers, which do not make her body into an
object of sexual attention” (Lodge, 1988: 49). Robyn is a strong, intelligent woman who
does not need to attract men through her dressing style. Just as Wilcox remarks, she
"turned herself out as if entirely for her own pleasure and comfort” "stylishly [...], but
without a hint of coquetry” (Lodge, 1988: 225-226). Moreover, he considers her to be
confident and independent and his opinion is right. A feminist and not exaggeratedly
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feminine, Robyn is the archetype of the strong, smart, and self-reliant woman, charming
through her wit, beliefs and intelligence.

The entire work is based mainly on irony and meta-textual approaches. Robyn
Penrose is a lecturer at the University specialized in the Victorian Novel and semiotics,
who embraces and supports the feminist ideology. Her relationship with Vic Wilcox,
the Managing Director of a company of casting and engineering, is an allegory of the
relationship between literature and industry, university and factory, literary criticism
and casting company, feminist ideas as opposed to men's supremacy in society and even
spirit and matter. When visiting his factory, she feels she has entered not only a men's
world, but a world in which women are degraded. The women working in the factory
seem to be sexless, Robyn remembers them as "brown-skinned creatures vaguely
female in shape but unsexed by their drab, greasy overalls and trousers, working
alongside men in some parts of the factory™ (Lodge, 1988: 120). This view
makes Robyn consider the factory and the work conditions "appaling” and she
states that she has a pro-equality view, but not "equality of oppression” (Lodge,
1988: 120). Wilcox's "derisive laugh™ when hearing her words emphasizes the
supremacy claimed by a man over the feminist views held by any woman. This
archetype of women working in a factory can be traced back to the Victorian
Industrial Novels, Robyn's field of research, which present the harsh life of
working people, both men and women, as generated by the Industrial Revolution.

Robyn Penrose's visit in the machine shop reveals a major issue of the
second-wave feminism: sexuality and the women's right to dispose freely of their
bodies. In the machine shop Robyn finds "pages torn from soft-porn magazines"
which were "displayed on walls and pillars everywhere™ (Lodge, 1988: 124). But
the aspect the young woman considers to be even "more degrading and
depressing” about these pictures is that they "had ceased to arouse”; the pictures
were even indistinguishable from the dirt of the rest of the factory (Lodge, 1988:
125). A feminist critical perspective would definitely remark here the beautiful
allegory of the tainted girls which have mingled with the stains and dirt of the
environment where their naked pictures have been placed. Another instance of
sexual degradation underwent by women's body is presented in the episode with
Tracey's naked pictures. She is the seventeen-year-old doughter of Shirley, Vic
Wilcox's secretary and she wants to become a photographic model. Her mother's
attitude is surprising as well as scandalous: she is "thrusting glossy pictures™ of
her naked daughter "under Vic's nose™ (Lodge, 1988: 35). Lodge's irony is to be
remarked here, as he makes it clear that Shirley's revolting "maternal” attitude is
nothing else but "genuine parental pride™ (Lodge, 1988: 35). This is the main
basis of the distinction between liberty and libertinism. A free, inteligent and
powerful woman, able to dispose of her body at her own will would not allow
pictures of her naked self to be exposed in public, as objects of pleasure for men;
she would never accept this kind of pictures to bring her some other advantages
in her career; and she would never encourage one of her close relatives to do that.
The value of the intimate things is preserved only if they remain intimate;
moreover, they become stained when publicly exposed.

Marjorie Wilcox represents the archetype of the housewife who never managed to
provide her children with an adequate education, to have a happy marriage and a united
family. She has even given up trying and, just as Robyn remarks, "her occupation is
gone once the children are grown up™ (Lodge, 1988: 246). Moreover, Robyn does not
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manage to discover what Marjorie's interests are and she even supposes that Mrs.
Wilcox does not have any, which is rather degrading for a woman. Marjorie is a weak
woman who does not try to overcome the feeling of uselessness she has. She reads
books about menopause and drugs herself with Valium in order to get a good night's
sleep. She does not represent a sexual attraction for her husband anymore even though
she tries once to bring normality back into their couple life. But she fails, as Vic Wilcox
"couldn't even force" a desire for her (Lodge, 1988: 165). Undoubtedly, this is a rather
shameful failure for an independent, self-reliant woman, but Marjorie Wilcox does not
belong to this modern category.

The opposition between the characters Robyn Penrose and Marjorie Wilcox is
an allegory of the antagony between the archetypal characters of a strong, intelligent,
cultivated, modern woman and a weak, self-pitying, uncultivated, old-fashioned
woman. (Diaconu, 2012: 15) Robyn rejected fiercely the idea of giving up her own
career and becoming a housewife. When her boyfriend Charles obtained a lectureship at
the University of Suffolk, "there had been a certain amount of pressure from both sets
of parents for them to get married.” However, Robyn "indignantly rejected the
suggestion” and she inquired of her mother whether the latter implied that she should
"go and keep house for Charles in Ipswich”, give up her PhD, live off Charles and have
babies. She continued that having a career of her own is certainly what she wants.
(Lodge, 1988: 54-55) Marjorie Wilcox leads a life which lacks ambition: she willingly
accepted to be a housewife, but even in this field of her choice she turned out to be a
failure. She does not cook any breakfast for her husband when he leaves early in the
morning to his office. Vic Wilcox notices the discrepancy between his wife's and his
mother's attitude, the latter being "first up in the mornings, to see husband and son off
to work or college" (Lodge, 1988: 18). After inviting Robyn Penrose for lunch with his
family, Vic starts feeling anxious about the way in which Marjorie would manage to
deal with having a guest. He thinks that “she would probably drink too much sherry out
of nervousness and burn the dinner or drop the plates.” (Lodge, 1988: 227)

The differences between the two women are mostly described through Vic
Wilcox's eyes. He is very well-aware that Robyn Penrose is more intelligent and
cultivated than his own wife; he is also aware that Robyn is much more independent
than Marjorie and he is slightly afraid of the former because of that. One of the very
few aspects that still make Marjorie feel enthusiastic is "the prospect of a shopping
expedition™ (Lodge, 1988: 23). Vic tries to imagine what Robyn and Marjorie could
possibly talk about: "The semiotics of loose-covers? Metaphor and metonymy in
wallpaper patterns?” (Lodge, 1988: 227) He knows that on the intellectual level, Robyn
is high above Marjorie and he feels that their meeting would lead to an unavoidable
disaster because he places himself instinctively beside his wife. It is an indirect way for
Lodge to subtly suggest Vic Wilcox's acknowledging that Robyn Penrose is superior
not only to his wife, but also to him.

The American Professor Morris Zapp can be termed as post-structuralist. The
character is present in all three novels of the trilogy. David Lodge has stated that Morris
Zapp was inspired by the literary theorist and professor Stanley Fish, a prominent
scholar with an important contribution in the field of reader-response criticism.
However, the character does not necessarily embrace the reader-response theory, but
rather he opposes the theories held by others. In Small World, the academics'
competition for the UNESCO Chair has a great importance both for the novel and the
present analysis, because it represents the climax of the main plot in the novel.
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Moreover, it gives the impression that the professors competing lose their selves and
become only advocates of their theories. "Losing not their souls but their identities, the
academics have successfully reduced themselves to the theories they propound”
(Morace, 1989: 203-204). This is a very interesting idea, as it emphasizes the
relationship between the real persons and the theories they support. Through the
question, he asks after the candidates for the UNESCO Chair expose their theories, the
young Irish Lecturer Persse McGarrigle underlines the fact that what matters in the
critical field is difference and argumentation, and therefore one critical theory could not
provide the universal answer. Persse simply asks "What follows if everybody agrees
with you?" (Lodge, 1984: 319). It is only Morris Zapp who realizes the real dimensions
of the situation and considers that young Persse has a point. According to Lodge
himself, "One unhappy consequence of recent developments has certainly been the loss
of a common language of critical discourse which used to be shared between academic
critics, practicing writers, literary journalists and the educated common reader." (Lodge,
1989: 128)

Morris Zapp's wife, Désirée, is a very firm feminist. As compared to Robyn
Penrose's ideology, Désirée's feminism is exaggerated in an ironical manner. Désirée is
writing a book about men using for each section a head containing a well-known phrase
about women which she changes in order to refer to men (Lodge, 1984: 87). The titles
she chose for her chapters are "Frailty Thy Name Is Man" (a reference to William
Shakespeare's play Hamlet), "No Fury Like a Man Scorned" (a reference to William
Congreve's 1697 play The Mourning Bride), "Wicked Man Bother One. Good Men
Bore One. That Is The Only Difference Between Them" (a reference to Oscar Wilde's
1893 play Lady Windermere's Fan). This shows that she is struggling against the
tradition of how women have been depicted throughout literary history. Through
Désirée's, endeavor, Lodge makes her feminism seem ridiculous and presents her
ironically. Her feminism lacks a realistic purpose; her feminist endeavors are similar to
the fight against the windmills. Moreover, the narrator states that she uses her vibrator
"more out of principle than real enthusiasm”, "as a nun her discipline” (Lodge, 1984:
87). This unexpected comparison creates the effect of irony and makes Désirée's
feminism seem fake and pretended, as opposed to Robyn Penrose's true beliefs and
ideas.

In the first novel of the trilogy, Changing Places (1975), Lodge shapes Désirée
Zapp as a feminist in order to emphasize the opposition between her and Hilary
Swallow, the wife of the British Professor Philip Swalow. The Englishwoman is
patient, loving and caring (even if she could be considered too bound to the values of
traditional society), whereas Désirée tells her husband that being married to him "is like
being slowly swallowed by a python" and that she feels like "a half-digested bulge"” in
his ego. She struggles to get out of there, "to be free [...] to be a person again™ (Lodge,
1975: 40-41). Moreover, while she is having an affair with Philip Swallow and he
suggests that he could stay in Euphoric State, Désirée quickly dismisses the idea of
marrying him. Ironically she asks him not to take any offense, but she prefers to be a
free woman standing "on my own two feet and without a pair of balls round my neck"
(Lodge, 1975: 175). This rather hilarious view on marriage reveals the American
woman's strong feminist beliefs, accompanied by a strong hint of irony towards radical
feminism.

It is not by chance that Lodge mentions that Robyn ironically terms Désirée's
writing style as "vulgar feminism" (Lodge, 1988: 322). The difference between the two
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women is obvious: both of them are feminists, but each of them has different ideas.
Désirée is too engulfed in her radicalism to accept other opinions, whereas Robyn is far
more reasonable, thus being both firm and realistic. Therefore, Lodge mocks the strong-
willed stubborn feminists through shaping the character of Désirée Zapp, and later on,
in Nice Work, he acknowledges the positive of feminist ideas and creates Robyn
Penrose. At the end of Nice Work, Morris Zapp volunteers to help Robyn Penrose and
to support her in the competition for a job at Euphoric State. Ironically, the American's
main reason for supporting Robyn is that the other person who wanted to get the job
was Désirée.

The relationship between Morris and his wife is bad enough in the first book of the
Trilogy, but in the second one it gets even worse. When he is kidnapped in Italy, the
extremists contact Désirée Zapp in order to receive a ransom from her. But Morris' ex-
wife turns out to not be sympathetic at all and she asks the kidnappers how much
money they want in order to keep him (Lodge, 1984: 276). Her feminist side triumphs
when she realizes she can use the episode in her book about men, as she considers it to
be "a wonderful inversion of the normal power relationships between men and women,
the man finding himself totally dependent on the generosity of the woman" (Lodge,
1984: 296). Irony is triggered at first by this role reversal, but then even more by
Désirée's reaction to the news about her ex-husband and her enthusiasm about the entire
episode.

In Nice Work, Lodge creates a very different episode which includes a man's
dependence on a woman, as Vic Wilcox becomes totally dependent on Robyn Penrose's
love. Lodge mocks the idea of gender roles by reversing them and shaping a humorous
situation. Vic Wilcox, the man in the power position, the manager of an important
company, listens dreamily to a song by Jennifer Rush, "The Power of Love", and keeps
fantasizing about romantic scenarios which include Robyn Penrose. Moreover, towards
the end of the novel, Vic tries to convince Robyn of his deep love for her and pleads
that he wants to divorce his wife and marry Robyn. The young and independent
academic explains to him that she does not believe in love, as she considers that
humans "aren't unique individual essences existing prior to language. There is only
language” (Lodge, 1988: 293), therefore love is merely constructed by humans. The
male protagonist seems lost in his romantic love for Robyn, whereas she is cool and
cerebral, and this gives the female protagonist the control over the situation.

Although they have a male author, all the novels in the trilogy admirably deal with
various feminist issues. For instance, in Nice Work (1988), both the relationship
between an independent woman and a man who is a director and has always dominated
his employees (Robyn Penrose and Vic Wilcox), and the idea of a woman-leader, a
strong woman whose words can influence other people and change their opinions
(Robyn Penrose as a lecturer in the University) present the relationship between
ideology and personal life in the case of the main female character, Robyn Penrose.

All the references to theory and ideology might seem to make these novels
slightly heavy for the non academic readers. However, Lodge "is never heavy-handed
in his writing, and his story moves along at a spanking pace, at once intelligent,
reflective, and perhaps with an edge of irritation at times™ (Quinlan, 1990: 464). This
supports the claim that ideology is always a part of people's everyday existence and that
we can never leave it outside, no matter what jobs we decide to embrace or what
manner of life we decide to lead, whether we manage to reconcile it with the ways of
life we choose to embrace, or we fail in this endeavor of practicing what we preach. It
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is for this reason that the present article fills a gap in the domain, analyzing the
relationship between the ideology supported and the lives led by characters belonging
to the academic context, in the campus novels written by David Lodge, an important
contemporary British writer, whose novels are strongly influenced by his background as
a Literature Professor.
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Introduction

Half a century ago, the formula “the ethics of capitalism”, if it was not simply
catalogued a contradiction in terms, anyway was considered, by many economists and
politicians, an oxymoronic formula, without any correspondent in the real economic
life, and this not just by the representatives situated in / on the eastern side of the “iron
curtain”, but also by many exponents of the Western economic area. Obviously, the
ironic formula was not in any way applicable to the socialist economies, lacking
economic freedom and initiative, but only to the capitalist economic system.

The idea that business must be carried on in compliance with ethical reasons is not
at all adapted to present circumstances, and in this respect, most of our fellow men say
that not too much progress has been made since the beginning of capitalism until
nowadays. The great majority of critics, even insiders have enough arguments and
concrete examples in order to emphasize that the economic and political system of the
capitalist type is inhumane, unjust, individualistic and exploiting. It is sufficient to turn
on the TV and we are immediately bombarded with news about economic agents that
commit tax dodging, do onerous business with the state, counterfeit auctions, do not
comply with the contracts concluded with their businees partners, pollute the
environment or produce and sell products that simply endanger people's health and life.

The first thinker who tried to achieve an ethical substantiation of business was the
parent of modern economy himself, Adam Smith (1723-1790). This one, strongly
influenced by the moral thinking of the Stoics, but also in the spirit of modern
utilitarianism, highlighted that it was useless to expect the fellow men's goodwill and
help because, for moral and humanistic reasons, they will never be received. Only if
your actions will meet their personal interest and gain, they will offer you their
collaboaration. Reaching public welfare is just a secondary consequence of the action
of people who think and aim exclusively at their individual goals, the *“invisible hand”,
that is the free market, being the one which links these interests, thus, generating the
common welfare. According to Adam Smith, the conjugation of ethics with capitalism
is difficult to achieve in the framework determined by the nature of the human being as
homo economicus: the individual, an instinctively greedy human creature is incapable
of going beyond the sphere field of his immediate selfish interests (the welfare of his
own, of his family, of his friends). However, in the paper The Theory of Moral
Sentiments, Smith admits that individual selfishness is not the only basis for ethical
decisions and that the feelings of compassion, regard, collegiality, or those of
admiration towards the economic performances achieved by other persons can improve,
in terms of morality the society of the capitalist type. But, he admits, that only the law
and the legitimate state can ultimately keep citizens bound in society, and not at all the
sociability and the voluntary compliance with moral rules.

Milton Friedman, one of the representatives of individualistic liberalism, and a
parent of the monetarist theory, will take as a starting point Adam Smith's skepticism,
but he will be much more categorical towards the relationship between ethics and
capitalism. In an article published in 1970, in New York Times magazine, entitled The
Social Responsibility of Business is to Increase its Profits, Friedman launched a point of
view which later generated vehement controversy. He asserted that “only people have
responsibilities. A corporation is an artificial person and in this sense may have
artificial responsibilities, but business as a whole cannot be said to have responsibilities,
even in this vague sense.”(Friedman, 1970: 32) The only responsibility of companies is
to get involved in economic activities designed to increase profits, any expense incurred
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for social and moral reasons affecting this fundamental goal. The compliance with the
existing legislative framework represents the only social responsibility of a company
and any extra expense, without considering that it concerns charitable, philanthropic
actions, to support some underprivileged communities or to protect and restore the
environment, will result in reducing the profitability and, in the end, everyone will have
something to lose. The members of a corporation, irrespective of their position as
internal stakeholders can undertake moral responsibilities, but as individuals, not as
representatives of the company. One of the main reasons why Friedman considers that
there must not be any connection between business and ethics is that a corporation is a
legal entity, not a person, and morality is a distinct attribute, exclusively belonging to
human beings. On the basis of these grounds, the author of the article mentioned above
labels any discussion about the social and moral obligations of business as
“fundamentally subversive”.(Ibidem) Therefore, according to Milton Friedman, moral
criteria have no place in the economy; economy and business are in the horizon of
amorality and it is there that they should remain. And this opinion was not the only of
the respective period, Albert Z. Carr had expressed a similar point of view in 1968, in
an article issued in Harvard Business Review, a study which is provocatively entitled
“Is Ethical Business bluffing?”

We must admit that a great many representatives of the present economic
environment would consider that the cynical position expressed by Friedman or Carr,
even if it is not accepted by citizens, is approved by those in the business world. And
some would say, why would they not be right once they emphasize that the obligation
of companies is that the economic activities they carry on must be strictly legal? In fact,
the only interest of society is not that companies and their representatives should get
ever higher profits, complying with the legal frame, without resorting to swindle and
fraud? Is the legal requirement not really sufficient?

We consider that it is impossible to accept this limited conception referring to the
obligations of companies because, for example, it would be difficult for us to
understand why individuals have both moral duties and legal obligations towards
society, whereas their artificial creations, the companies, would be exempt from moral
and social responsibilities. Essentially, attitudes of the type shared by Milton Friedman
are only the expression of a conviction, still widely shared among businessmen, and in
short, it can be expressed as follows: the means of getting money by people cannot be in
agreement with morality. And it implicitly leads to the acceptance of the thesis that
capitalist economy, in general, will not ever be brought into accord with ethics. We
must agree that, at least nowadays, we cannot be content with this pessimistic
conclusion and that, in the advanced capitalist states, such a an opinion is ever more
severely sanctioned.

I1. Why should there be morality in economy? In order to demonstrate how ethics
should play a very significant part in the business world, Manuel Velasquez starts from
the philosophical moral dilemma expressed by Plato in the dialogue The Republica: “is
there any kind of systematic advantage to ethical behaviour or any kind of systematic
disadvantage to unethical behaviour?” Applied to economy, this is reformulated by the
author as follows: “is there any kind of systematic advantage that a business
organization or business person, has to gain from just behaviour or is injustice truly
more profitable?” (Velasquez, 1996: 202) Looking for the answer to this basic question
of the capitalist economy, Velasquez appeals to the explanatory value of the “prisoner's
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dilemma”, used in the contemporary thory of games, but also in the political theory.
The paradox of the prisoner points out the fact that the maximization of the personal
interest does not automatically lead to the maximization of the mutual interest, as Adam
Smith claimed and, after him, many other theoreticians.” The dilemma shows that
individual selfishness is counterproductive, compared to cooperation. If we extend the
dilemma from the cooperation of two individuals at the level of society, then we can
speak of a social dilemma. Real economic and social life offers us many situations
where, because of the lack of cooperation, the results are at least under-optimal. In
social or interindividual relations, the correct behaviour and cooperation, complying
with the moral norms which are unanimously appreciated by the community, represent
the element that conditions the performance of each person's action. “Being ethical,
then, can be thought of as a kind of cooperation between individuals: it is cooperating
in the moral norms that sustain our fundamental institutions such as the institution of
language, of contract, and of property, and, more generally, the social conditions that
make an orderly and flourishing human life possible. Being unethical, on the other
hand, can be conceptualized as an attempt to take advantage of others by breaking the
moral norms that others are following.” (Velasquez, 1996: 205) The prisoner's paradox
also suggests that a company focused on the narrow interest of a party, namely of the
shareholders, ignoring the behaviour but also the interests of the other stakeholders, will
get poor economic results, through the lack of cooperation and commitment in
achieving common goals. As it is known, this book has played a key role in the
development of the academic field of business ethics. The stakeholders' theory succeeds
in offering a valuable perspective of unifying the pragmatic aspects of business, guided
by the desire to maximize profits, with the moral aspects of the economic life. Thus, the
company is no longer regarded exclusively from the perspective of the owners
(shareholders) and of their narrow interests, but as an organization whose optimal
economic performances essentially depend on the contribution of the other categories
of stakeholders which it includes: executives, employees, suppliers, customers,
administrations and local communities. But, now, it becomes obvious that some
unethical behaviour of the latter would weaken a lot the organizational effectiveness.
Conversely, some unethical behaviour of the company towards them would generate
under-optimal economic results which would create difficulties for the company under
the circumstances of market competition. Furthermore, if formerly the question “In
whose interest should a company work?” immediately received a predictable answer (in
the shareholders' interest) now, all of a sudden, things must be considered from a more
complex perspective. As it is easy to assume that a company whose moral parameters
are high, whose stakeholders are motivated to work properly and to cooperate
effectively with one another, will be more profitable, then it will gain a better position
in the market and will cope with the economic competition even under conditions of
turbulence, as it happens in times of crisis, like the one in the last five years.

<<The story goes like this: Two thieves arrested for a crime vow not to betray each other.
But the police put them in separate rooms, and tell each thief the same thing: "If your partner
confesses and you keep silent, he goes free and you get 5 years in prison; if you confess and he keeps
silent, you go free and he gets 5 years in prison. If you both confess, then you both get 3 years in
prison. If you both keep silent, then we'll give you each 1 year in prison on a lesser charge.">>
(Velasquez, 1996, 204)
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Gene Ahner draws the attention to another aspect, the one that we have got
accustomed to perceiving the economic activity and business in a strictly technical
sense, as a mechanism which takes place outside the “premoral or impersonal” human
area, forgetting that “business is essentially a human activity”; “business needs to be
put into a larger context of human living”. “As a human activity, business is by that fact
moral activity”, everybody agreeing that any human activity, which is related to the
horizon of the freedom of choice, automatically interferes with the sphere of morality.
We can agree with Ahner's conclusion, that *“economic activity is not purely
economical. It is the activity of economic, social, moral, and religious subjects”.
(Ahner, 2007: 13). In fact, to conceive an activity of the human being, regardless of its
type, outside an ethos, means not to understand completely the reality of the human
being in general.

I11. Ethics, market economy and human nature. Ever since the early stages of
capitalism, there have been many voices which drew the attention to the consequences
of moral nature which are generated by this way of organization and development of
the economic life. From the long list of reproaches which we hear even today against
capitalism, we can enumerate the most frequent: it is built on exploitation and
oppression; it cultivates selfishness and greed; it promotes and maintains income
inequality; it generates crises, recession, unemployment and inflation; it destroys the
environment; it leads to the alienation of the human being and to the weakening of his
humanistic dimension, it undermines and affects democracy, through the influence it
exerts on the political life. On the other hand, it is easy to see that the capitalist
paradigm, in spite of all its shortcomings, is the most efficient form of organization and
development of the economic life out of those invented by the man so far. Moreover,
we must admit that the remarkable progress of mankind was achieved in the last few
centuries, at the same time with the worldwide assertion of the exchange economy of a
capitalist type.

The first stage of capitalism was of a liberal type and after the Second World
War, the market economy asserted itself strongly, and its special feature is represented
by the active role that the state plays in monitoring the correct functioning of the free
market, through the use of the legal framework and of some economic mechanisms. By
definition, in the market economy, the state has to be a neutral arbitrator of the
economic game, a factor that mitigates the negative manifestations of the exchange
economy, stimulating, instead, those features which lead to prosperity, social balance
and individual welfare.

But if market economy requires, as mentioned above, the involvement of the
state in economy, then we could ask the following question: are ethical issues or
nonethical behaviours derived from the substance of the capitalist economy, from the
nature of the market economy, or are they generated by the weak government, by
incompetence or by the interference of some political actors interested only in
satisfying personal interests, without taking into account any moral obligation?
Obviously, the answer is not easy to be given, as it is very likely that the failures in
terms of morality, often identified next to the capitalist economy, should have causes
which can be available in both situations. Furthermore, we could introduce another
variable in the equation, namely the human nature, wondering: how is the man by
nature, moral or immoral?
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Regarding the latest issue, let us make a brief philosophical parenthesis and let
us remember the famous and suggestive lesson given by Plato in The Republic, more
precisely in “The Myth of Gyges”. Plato lays emphasis on the fact that in the absence of
the rules which should constrain the man from the outside, on the one hand, and lacking
the moral principles which should guide him from the inside, on the other hand, he will
act only in his favour, becoming selfish and committing without restraint, injustice.
Moreover, reality shows that, not seldom, people lacking morality come to have money,
fame and power, while those who are virtuous remain poor and exploited by the first.
Plato concludes that no one is willingly or naturally moral, as injustice is more
profitable than justice. Only constraint is what makes us behave morally towards one
another. But is Plato completely right? Is it only the fear of punishment that plays a
therapeutic-preventive part, is it only it that ensures the moral health of a society, in all
its historical forms of manifestation? The philosopher inclined towards this unfortunate
conclusion. Thus, he asserted that if there were two miraculous rings which would
make us invisible, one being put on the finger of a righteous and honest man, and the
other on the finger of an immoral man, then we would notice that not even the moral
man could resist the temptation to break social and moral norms. He would commit
injustice as well, since everyone easily finds that injustice is more profitable than
justice. In other words, immorality brings the individual more advantages than virtue
does, so it is more tempting. Plato argued for this not only in The Republic, but also in a
previous dialogue, in Menon. Here he concluded pessimistically that we cannot come to
any certainty regarding virtue: we are not virtuous by nature, virtue is not rational
knowledge, it cannot be learnt, so there is no science of virtue and there are no teachers
of virtue. And if we should consider that someone is however virtuous, then it is due
only to a divine inspiration. If Plato had been entirely right, the discussion about
morality in general, not just about capitalist ethics would not make sense, as some
would be “inspired” to be virtuous or might “recall” virtue (we say, ironically, to their
misfortune!) and others not, for their own good. In this situation, our hope to build
advanced societies from a moral point of view, to live in “the right and happy walled
city”, as Plato himself wished, would stand no chance ever to materialize. Aristotle,
his disciple, would not entirely agree with this pessimistic opinion, being confident in
the possibility of the moral education of human beings.

To sum up, Aristotle’s conception of virtue, exposed in The Nicomachean
Ethics is the following: ethical virtues are not given to the man by nature, but they are
formed by practice and exercise, by training (not study!), in the beginning under the
guidance of a / some models, then by external constraint. Gradually, moral behaviour
will become a habit, a “habitual disposition”, namely a kind of second nature of the
man. Therefore, we become more moral not theoretically-rationally studying ethics or
listening to speeches about morality, but always practising virtuous acts. The process of
forming the moral character of the man will be ahead especially if it starts in childhood
and is developed with intellectual wisdom and perseverance by those who are around:
parents, school, professional environment and society. Returning now to the central
theme we are debating, we understand more clearly that the lack of morality and justice
is not at all the essence of the capitalist economic model. Not only this produced
failures as, inequality, “destructive selfishness”, the accumulation of goods and wealth
in excess, and so on. Capitalist economy is not by much more unethical than the forms
of economic organization of a medieval or ancient type, or even than the socialist one.
People have always showed the inclination to acquire goods in excess, to get as high as
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possible financial incomes or at least to have a surplus of resources in order to lead a
more comfortable life, and for this they used all the instruments they had at their
disposal, as well as the means of production, their power and position in society,
weapons and so on. Furthermore, when they had the opportunity to have a “ring of
Gyges” on the finger, they twisted it to become “invisible”, in order to be able to break
the moral and legal norms and thus to achieve their goals faster. In fact, since the
beginning of history, people have not taken social responsibilities and they have not
complied with moral precepts in a disinterested way, in an altruistic modality. First,
they started to do this by constraint. Afterwards, they started to assume consciously and
to practise some ethical behaviour as society evolved, becoming better, and the human
condition became emancipated.

IV. Ethics in Western capitalist society. Economy without ethics? In an article
issued in Social Europe Journal, Jonathan Rutherford analyzes how the weakning of
the ethical dimension of the economy in Great Britain occurred in the last 3-4 decades.
He finds that the neoliberal capitalist model, put into practice after the bankruptcy of
the model of the manufacturing industrial production, in the sixties, generated not only
a new economic order, but also a new kind of social order, whose distinctive note is the
significant weakening of the ethical sense. Rutherford remarks that the changes have
been intensely promoted by the conservative Prime Minister Margaret Tatcher, who
carried out the deregulation and the radical restructuring of the economy, bringing the
financial market to the foreground of business. This also generated a new policy
approach of the state towards citizens. Thus, if the previous state assumed “a moral
responsibility for the welfare of its citizens, this new kind of market state promised
them instead the economic opportunity to take care of themselves.” The financial
sector, which has become predominant in the economy, stimulated consumerism in
excess through cheap credits. “The housing market became the epicentre of a casino
economy that turned homes into assets for leveraging ever-increasing levels of
borrowing” (Rutherford, 2009: 13-14.) The new economic order gradually destroyed
the collective way of life with its traditional morality, promoting some selfish
individualism, guided by some morality of Stoic origin, which urges the man to be
content with personal happiness, as much as it can be ensured. In other words, guided
by the morality of personal salvation. Meanwhile, the new kind of capitalism, free from
traditional moral constraints produced major economic mutations, with serious social
implications. Surprised by Rutherford with figures, they look like this: “In 1976 the
bottom 50 per cent of the population owned 12 per cent of the nation's non-housing
wealth. By 2003 it had fallen to 1 per cent”. Practically, in about three decades, “the
neoliberal model of capitalism has created a utilitarianism whose rational, economic
calculation has contaminated all social relationships”. Ultimately, “the destruction of
cultural and moral inheritance have led to an economy without ethics.” (ibidem: 14-15.)
Thus, the neoliberal model of capitalism accelerated the decline of the Puritan moral
economy, where the traditional British capitalism had been built up.

Rutherford's analysis is not limited to identify how the new type of
capitalism weakened the ethical substance of business in the UK, but it extends the
findings over its effects on a European scale. Like many other theoreticians from
nowadays, he believes in the possibility of correcting this state of things only in a
political way. Thus, the author of the article deplores the crisis of the continental social-
democracy, the social division and the political disengagement of the European society,
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being convinced that “a new politics of the left must galvanise the vitalism of the
cosmopolitan cultures of difference while being an advocate for mainstream
conservative culture.” (ibidem) And a little further, as an undisguised admirer of “the
socialist ethics”, Rutherford completes: “A new left politics must return to first
principles and address the big questions of how we live.” (ibidem, 17)

We appreciate the accuracy of Rutherford's findings regarding the moral mutations
produced by the neoliberal capitalism, but we argue that to extend the analysis in the
political area is neither theoretically advantageous nor useful in practice.

We consider that the German model, or the Scandinavian one of capitalist
economy constitutes good counterexamples in this regard. And in order not to create
favourable conditions for those who interpret strictly politically or ideologically the
relationship between morality and capitalism (in the paradigm “left” versus “right”), we
could very well refer to the successful oriental formulas of the capitalist economy,
respectively to the state of business morality in that country. We do not have enough
room now to expand our debate in this direction. Nevertheless, we note that the term
“economy without ethics” would correspond not only to the neoliberal economy, but it
could be extended, quite easily, to any other form that the exchange economy met in
time, to a lower or greater extent. Not even the socialist economy had a successful
symbiosis with morality, perhaps this being as well one of the reasons why this project
broke down so fast.

Declaring ourselves Aristotle's followers, we believe that if we want to get to the
essence of the issues referred to, then the discussion concerning the relationship
between ethics, economy and capitalism should not be taken to the political level. Even
if the author of The Nicomachean Ethics saw politics as the science with the highest
authority, as it deals with providing the walled city with happiness, he stated that ethics
must precede politics de facto, which means that ethics must remain at the foreground
of our analysis. In fact, capitalism is not strictly a political system, but a way of
organization and development of the economic life, with direct implications on how
society articulates in all its dimensions.

As well, ethics deals with researching and forming the human being's character in
general, which represents in its turn the starting point of politics. Furthermore, it is
politics that shows us what we need to do for the walled city to be more righteous and
for the citizens to be happier, but only according to what ethics requires.

V. Ethics in business and the reconfiguration of the ethical framework of the
present capitalist economy. From the beginning, we mention that we share the belief
that the relationship between ethics and economy has to be approached directly, without
the mediation of politics. The quick way of development of a new and independent
field of knowledge, being nowadays in the centre of some remarkable theoretical
approaches, makes us confident in the reconfiguration of the relationships between
morality and capitalist economy. It is about the field of business ethics, which
flourishes not only in the academic environment but also in the communities of
businessmen and in the society. Business ethics is not restricted to the theoretical-
philosophical research of the moral dimension of those involved in the game of the
market economy but, and this must be emphasized, it is mainly concerned with the
application of standards to the moral behaviour in the large and complex universe of
business. Mark S. Schwartz notes that if by 1985 business ethics has been the subject of
academic research, thereafter, in a period of ten years, “business ethics became
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integrated into large corporations, with the development of corporate codes of ethics,
ethics training, ethics hotlines, and ethics officers.” (Schwartz, 2008: 217) The basic
questions which are tried to be answered by business ethics today are:*“can business
ethics be taught? What factors actually influence ethical behaviour? What should a
firm’s ethical obligations (i.e., beyond the law) consist of? Does ethical behaviour
actually improve the firm’s financial performance? Is a firm capable of being held
morally responsible, or only the firm’s agents? How can business ethics best be
integrated into a firm’s corporate culture?” (ibidem: 219)

Business ethics draws the attention to the fact that cid the modalities by which
individuals (owners, employers, shareholders and so on) aim at, create and assume
wealth cannot be outside morality. But, at least, this thing is and will be possible to an
increasingly smaller extent. However, today the number of businessmen who consider
economy as an amoral activity keeps decreasing, and this happens not because of some
sudden and natural awakening of their ethical sense, or because to show oneself
“friendly” towards moral principles is an appreciated thing by fellow men, thus making
them be more tolerant towards the disinterest or towards the act of miming that social
and moral responsibilities are taken, but thanks to the fact that the development of some
business by practising some behaviour in accordance with ethics begins to represent an
increasingly important condition to maintain the profitability of companies. In
advanced capitalist societies, where democracy is not reduced to a simple election
exercise, citizens, who, unavoidably have the quality of stakeholders for different
companies, can severely sanction the companies which prove no moral behaviour and
take no social responsibilities. A company with a damaged public image seriously
jeopardizes their business and may even exit the market. There are many famous cases
of violation of business ethics by various corporations, known not only to the general
public, but analyzed in different textbooks on business ethics.

Out of these let us stop at the latest case of British Petroleum (BP), one of the best
known companies in the world in the extraction and processing of oil. By 2010, this
company had passed for one of the serious corporations which took ethical
responsibilities towards environment, local communities, employees and customers.
The explosion of the marine platform Deepwater Horizon, on April 20, 2010, in the
Gulf of Mexico showed that matters did not stand so at all, the BP corporation had
preferred to reduce steadily the costs for the security of the undertaken activity in recent
years, in order to maximize profits, although they publicly claimed something else. The
sinking of the platform resulted in 11 dead persons and in the discharge, within 3
months, of 5 million barrels of crude oil into the Atlantic ocean, which caused the
biggest ecological disaster ever known by America. But the damage caused by this
company did not stop here, because the catastrophic way of handling the crisis caused a
real public scandal in the United States. The leaders of the company proved not only
inefficiency in solving the situation, but also indifference and arrogance that seriously
inflamed the public opinion, generating a chain of protests from journalists,
environmental organizations and from the citizens who began to boycott systematically
the gas stations of this company. Here is how the non-ethical behaviour of a company
towards all categories of stakeholders involved in their business managed to send away
the customers who no longer wanted to buy from an irresponsible company. Certainly,
if BP had oil products of poor quality they would not have lost their customers so fast!

Situations like the previously described case or the huge financial scandal
(December 2001) caused by the American energy company Enron, which shook the
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Western world of business, should not be seen only from a dark perspective. That is
they should not be thought of as further evidence of the fact that the capitalist economy
will never be in accordance with ethics. On the contrary, as Archie Carroll remarks,
what resounding scandals did was only to increase everybody's interest in the ethical
aspect of business; moreover, “lately this interest has grown to a preoccupation or, as
some might say, an obsession”. The impact of the Enron scandal was so great on
business ethics that it has been dubbed the “Enron Effect.” The effects and lessons
learned from the Enron scandal have been so colossal that business will never be the
same. (Carroll, Buchholtz, 2009: 233).

VI. Short Conclusion. The idea we must bear in mind from this first part of our
analysis is that the debate regarding the morality of capitalism must be held not only at
a theoretical-philosophical level and not at the the strictly political one, but focus on the
concrete relationship between ethical behavior and economic profitability. In short, we
must start from what today, in times of a capitalism crisis , is pronounced with an ever
more insisting voice:*good ethics is good business”. This expression “can be and is
interpreted as a statement that the invisible hand of capitalism forces managers to make
decisions that society sees as ethical. Those managers that do not make ethical
decisions will punished by the market.” (Burton, Goldshy, 2009: 147) Therefore, if the
economic and financial performances are ever more affected by non ethical behaviours
and, inevitably, by an increasingly lower trust capital, then those fundamental changes
must be rapidly promoted, so that capitalist economy should connect more deeply with
the ethical dimension.
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Abstract

The aim of the study consists in a complex analysis of the concept of discrimination
through the principle of equal rights. The objectives regard the definition and analysis of
the discrimination concept, analysis of the interdependence between national and
international law acting in this domain.The results of this research are that a study about
discrimination from the perspective of the principle of equality of rights, seen from
several points of view.The review was interdisciplinary, regarding the fields of legal
protection of human rights, public international law and constitutional law.The findings
may be used in legislative activity and support for a more detailed analysis of the
issues. The main conclusion of this study is that, in order to have good results in this area,
a complex action, divided into two phases, is required. In the first phase, it is necessary to
develop an anti-discrimination policy at both national and international level, which has
to be based on educating all generations in order to determine them, as in inter-human
relationships, to apply undifferentiated treatment regardless of the person with whom they
interact.

Keywords: human rights, principle of equality, discrimination,vulnerable groups,
protection

Human rights are based on the core values of mankind, namely: integrity and human
dignity, equality, peace, non-discrimination etc.. The object of human rights are the
fundamental rights and freedoms of the individual, which are the contents of the
international relations field.(Ciuvat, 2000: 45)

Contemporary international law affirms equality in rights of all individuals and
promotes the elimination of all forms of discrimination.Equality in rights is a cornerstone
to ensuring human rights, thus rejecting the idea of granting privileged regimes to certain
groups of people.Enforcing human rights should be made, in global terms, thereby
avoiding the restriction in exercising of particular rights.According to this idea, the states
have the obligation to ensure the exercise of all categories of human rights, whether if
they are civil, economic, political, social or cultural rights.Regardless of these
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classifications, human rights must remain interdependent. The rules protecting this
category of rights belong to "iuscogens".In case of violation of these rights, justice is the
one that has the possibility of solving these conflicts. The principle of equality is
manifested in all areas of activity.

Racial discrimination is, unfortunately, a present reality. Although the fact that across
the globe there no longer exists at a national level an institutionalized system that
promotes discrimination, as it happened in the past in South Africa, where apartheid was
considered an official policy, there are, however, laws that allow various types of
discrimination. In the current period where the process of globalization is increasing, in
some cases discrimination is considered to be a measure to protect the indigenous
population against the tide of immigrants. This aspect results from the Durban
Declaration adopted at the World Conference against Racism, Racial Discrimination,
Xenophobia and Intolerance (2001), which, at point 11 mentioned that “the process of
globalization constitutes a powerful and dynamic force which should be harnessed for the
benefit, development and prosperity of all countries, without exclusion. We recognize that
developing countries face special difficulties in responding to this central challenge.
While globalization offers great opportunities, at present its benefits are very unevenly
shared, while its costs are unevenly distributed. We thus express our determination to
prevent and mitigate the negative effects of globalization. These effects could aggravate,
inter alia, poverty, underdevelopment, marginalization, social exclusion, cultural
homogenization and economic disparities which may occur along racial lines, within and
between States, and have an adverse impact. We further express our determination to
maximize the benefits of globalization through, inter alia, the strengthening and
enhancement of international cooperation to increase equality of opportunities for trade,
economic growth and sustainable development, global communications through the use
of new technologies and increased intercultural exchange through the preservation and
promotion of cultural diversity, which can contribute to the eradication of racism, racial
discrimination, xenophobia and related intolerance. Only through broad and sustained
efforts to create a shared future based upon our common humanity, and all its diversity,
can globalization be made fully inclusive and equitable.” Thus, racial discrimination is
constituted not only as a reaction against cultural homogenization but also as a protection
against the social and natural environment degradation of a human colectivity. On the
other hand, discriminated people, because they belong to certain ethnic groups, are not
able to have an appropriate level of education, which determines them to only accept low-
paid jobs due to lack of required qualification. We are currently witnessing a
manifestation of discrimination that starts with the isolation of these individuals and can
end with the existence of some acts of violence against persons belonging to a racial
group.The principle of equal rights of individuals enables each and every subject to be
able to claim his rights but at the same time to be obliged to respect the rights of other
individuals.

There have been over the years several theories that aimed at removing the racial
discrimination. The first theory is based on the promotion of racial tolerance, but its
application could not get past the existence of prejudices, which caused their failure.
Another theory has focused on removing inequalities between social groups by taking,
through legislative means, measures that would lead to equal treatment for all individuals
regardless of their ethnic or racial origin. Internationally, all documents concerning the
abolition of racial discrimination is based on the principle of equality of rights applicable
to all individuals regardless of race, nationality, ethnicity, religion, social status, political
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opinion, sexual orientation, and so on.In this regard, there were developed and adopted, a
number of documents such as:The Convention concerning Discrimination in Regarding
employment and occupation (Adopted by the International Labour Conference in 1958);
The Convention against Discrimination in Education (adopted by UNESCO in
1960)International Convention on the Elimination of All Forms of Racial Discrimination
(adopted by the General Assembly of the United Nations in 1965); Convention on the
Elimination of All Forms of Discrimination against Women (adopted by the General
Assembly of the United Nation on 18 December 1979); The international convention
regarding the suppression and punishment of the crime of the apartheid (adopted by the
General Assembly of the United Nation on 30 November 1973); The International
Covenant on Civil and Political Rights (adopted by the General Assembly of the United
Nation on 16 December 1966).

The international community has come up with a pragmatic solution against all forms
of manifestation of discrimination by adopting World Conference Report against racism,
racial discrimination, xenophobia and intolerance.This Conference, held in Durban, South
Africa, between 31 August and 8 September 2001, is part of a series of global meetings,
preceded by the World Conference on Human Rights in Vienna in 1993, and the World
Conference on women, held in 1995 in Beijing. The Declaration adopted at Durban is a
reference document for all actions and policies that aim to abolish racism, racial
discrimination, xenophobia and intolerance, acts incompatible with democratic values,
with the respect for human rights, dignity and equality for all (World Conference against
racism, racial discrimination, xenophobia and related intolerance, 2002: 5). In the
Declaration adopted Durban, at paragraph 77, it is mentioned that one of the tools to
eliminate racial discrimination is the application of the provisions of international
conventions as they ensure the promotion of equality and non-discrimination worldwide.

Sometimes discrimination is confused with prejudice, which relates more to the
psychological state than the behavior. These two concepts are closely related, but it is
possible to discriminate against people without conscious bias.(Hadler, 1994: 615)

The international convention regarding all forms of racial discrimination, adopted by
General Assembly of the United Nation in 1965 which came into force in 1969.Through
racial discrimination is understood “any distinction, exclusion, restriction or preference
based on race, colour, descent, or national or ethnic origin which has the purpose or effect
of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of
human rights and fundamental freedoms in the political, economic, social, cultural or any
other field of public life”.(The international convention regarding all forms of rasial
discrimination: 1)

In order to eliminate all forms of racial discrimination, States Parties to this
Convention undertake:not to resort to acts of racial discrimination;not to encourage racial
discrimination;to take the necessary steps to repeal legal projects which have the effect of
racial discrimination;to encourage international multiracial movements.For the fulfillment
of the Convention provisions, a body called the Racial Discrimination Elimination
Committee has been set up.The Committee imposed on the occasion examining periodic
reports submitted by States Parties to the Convention to receive relevant information on
the situation of social groups that did not enjoy the exercise of certain rights because of
not belonging to a particular social caste.

In the case of India, the Committee, on the occasion of the final findings adopted in
1996, pointed out that the notion of ascendency refers not only to race but extends to
castes and tribes, which requires in this case a stronger response of the state to guarantee
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the use by members of the castes and tribes of all human rights in the domestic and
international law. Even if some of the states in question (India, Nepal, Bangladesh) have
claimed that the population groups concerned are distinct from the racial ones, they have
agreed to provide information on these groups and to enter into dialogue with the
Committee on this issue.(Report of the Committee, 1996, GADOR, fifty-first session,
Suppl. No.18\A\51\18, Comments by India: 128) Also, the final observations taken after
examining the periodic report of Nepal, in 1998, the Committee expressed its concern that
despite the abolition by law, the caste system still works in this country and it appears as
part of the culture rooted in the Nepalese society and asked information on the
implementation of practical measures to eradicate the caste system practices. (Report of
the Committee of 2000, GADOR, fifty-fifth session, Suppl.No.18A\55\18: 55) In its
concluding observations from 2000, the Committee resumed its concern for the existence
of discrimination based on caste in Nepal and denial of rights for certain groups of
population resulting from this system, and asked for information on the implementation of
practical measures to eliminate them permanently, especially regarding the measures in
order to prevent the abuses motivated by caste.(Report of the Committee of 2000,
GADOR, fifty-fifth session, Suppl.N0.18(A\55\18): 55) In same meaning, the final
observations taken after examining the initial report of Japan, the Committee assert that
the ascendency term has its own content and should not be confused with race, national
or ethnic origin. In consequence, the Committee recommends that the State Partie should
ensure protection against discrimination and the full benefit of civil, political, economic,
social and cultural rights stated in the 5" article of the Convention provisions to all
groups, including the Burakumin community.(Report of the Committee of 2001, fifty-
eight session and fifty-ninth session, GADOR , fifty-sixth session, Suppl. No.
18\A\56/18: 35)

The Committee's work has focused on imposing measures that the state should take
in this situation, to remove racial discrimination.According to article 14 of the Convention
on the Elimination of All Forms of Racial Discrimination, states have the possibilty to
create a specialized body that has the power to examine the demands aimed at racial
discrimination.People who have undergone this type of discrimination and have not
obtained a restoration of violated rights have the possibility that within six months to
address The Committee with a petition to remove the effects of the discrimination.

Avrticle 14 of the Convention foresees a procedure to be followed when formulating
the Committee petition for stopping racial discrimination.Examination of reports from
Member States by the committee showed that progress has been made towards
compliance with human rights from the perspective of the principle of equality of
rights. The activity of the Committee revealed that in practice there are new manifestations
of racial discrimination and that in some Member States of the Convention on the
Elimination of All Forms of Racial Discrimination, discriminatory practices that were
considered to have been removed reappeared, which involves monitoring more careful
and at the same time taking energetic measures to eliminate this forms of discrimination.

In Petition no. 16 \ 1999 on the case of Kashif Ahmad versus Denmark, it has been
invoked the fact that in June 1998, the applicant together with family members and
friends came to meet his children after exams at Avedore Gymnasium, Hvidovre, during
which a teacher invited them out but they refused. Following the refusal the teacher
informed the director who called the police and referred to the complainant’s group as a
group of monkeys. The complainant filed a complaint at the police. Although the director
has denied the charge, the response given was that the law was not violated.The
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Committee's decision for stopping racial discrimination was that they considered that the
petitioner's rights were violated.

In the EU there are two basic directives prohibiting discrimination on several
grounds: Racial Equality Directive: this requires states to prohibit discrimination on
grounds of racial or ethnic origin in all social activities - employment, education, health,
etc. (Official Journal, 2000: 0022 — 0026);

Equal Employment Directive: that requires states to prohibit discrimination based on
religion or belief, disability, age and sexual orientation in employment and vocational
training. (Official Journal, 2000: 0016-0022)

The international convention regarding the suppression and punishment of the crime
of the apartheid, adopted by the General Assembly of the United Nation on 30
November 1973 and entered into force on 18 July 1976.Apartheid is labeled by the
Convention as a "crime against humanity"”. The crime of apartheid is the following:to
refuse a member or several members of a the right to live and the liberty of the person;
taking the lives of members of a racial group or more racial groups;to strike at the very
physical or mental integrity, freedom or dignity of the members of a racial group or of
several racial groups or by subjecting them to torture or to cruel, inhuman or degrading
treatment;arbitrarily arresting and illegally holding members of a racial group or of
several racial groups; deliberately imposing a racial group or more racial groups living
conditions aimed at physical destruction in whole or in part;to take legislative or other
measures designed to prevent a racial group or several racial groups to participate more in
the political, social, economic and cultural life and create deliberately conditions that
prevent the full development of the group or groups concerned. Also, to deprive the
members of a racial group or several racial groups freedoms and fundamental human
rights, including the right to work, the right to form recognized trade unions, the right to
education, the right to leave the country and return, the right to a nationality, the right to
free move and to choose their residence, the right to freedom of opinion and expression
and the right to freedom of peaceful assembly and association; to take measures,
including legislative measures, aiming to divide the population by racial criterias creating
reserves and ghettos for the members of a racial group or of several racial groups,
banning marriages between people of different racial groups and expropriation of land
belonging to a racial group or several groups racial or members of these groups; to exploit
the work of members of a racial group or of several racial groups, particularly subjecting
them to forced labor;to persecute organizations or individuals by depriving them of their
fundamental rights and freedoms because they oppose apartheid (Convention on the
Suppression and Punishment of the Crime of Apartheid:2).

In order to eliminate the crime of apartheid, States Parties undertake:to take the
necessary measures to prevent the crime of apartheid;to take the necessary measures to
eliminate any practices that encourage this kind of crime;to take the necessary measures
for the punishment of this kind crime. A Group was established for the fulfillment of
Convention provisions, composed of three members designated by the President of the
Human Rights Commission. The group's aim is to analyze the reports, sent by States
Parties relating to the measures taken for the implementation of Convention provisions.

Convention on the Elimination of All Forms of Discrimination against Women,
adopted by the General Assembly of the United Nation on 18 December 1979 and entered
into force on 3 September 1981. Discrimination against women violates a fundamental
principle of human rights and namely, the principles of equal rights. At the same time it
violates one of the fundamental human rights, namely women equality with men.States
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Parties undertake that they shall take all the necessary measures to eliminate
discrimination based on sex, in all fields of activity. As a mechanism to monitor the
fulfillment of Convention provisions, a Committee for the Elimination of Discrimination
against Women has been established. Although there are several conventions that regulate
specific aspects of discrimination, however, an international document regulating
discrimination based on sexual orientation is required.

The International Covenant on Civil and Political Rights, art. 2 provides that State
Parties to the present Covenant commit to respect and to ensure to all individuals within
the territory or under their jurisdiction the rights recognized in the present Covenant,
without any distinction of race, color, sex, language, religion, political or otherwise,
national or social origin, or any other individual status.Although it does not specifically
refers to this form of discrimination, in art. 26 Covenant states that discrimination of any
kind will be prohibited by law and will be guaranteed to all persons equal and effective
protection against discrimination on any ground such as race, color, sex, language,
religion, political or any other, national or social origin, property, birth or other status
shall be granted. The Human Rights Committee stated that sexual orientation is a form of
discrimination.

The European Council adopted Recommendation 924 of October 1, 1981 entitled On
homosexuals discrimination (Duculescu, 1994a: 246) which requires Member States to
take all necessary action to protect the right to sexual self-determination.A position
against legalizing homosexuality was adopted by the Romanian Orthodox Church
(Duculescu, 1994b: 252) which requested compliance with the moral principles of
Christian society. The Council of Europe Directive adopted on November 27, 2000
require any direct or indirect discrimination based on religion or belief, disability, age or
sexual orientation in the areas covered by this Directive must be prohibited throughout the
Community.In Romania, this type of discrimination is punishable by law.

The Romanian Constitution in art. 30 paragraph 7 states that the defamation of the
country and the nation, any instigation to a war of aggression, national hatred, racial, class
or religious hatred, incitement to discrimination, territorial separatism, or public violence,
as well as any obscene conduct contrary morality are forbidden.

Discrimination is defined as any distinction, exclusion, restriction or preference based
on race, nationality, language, religion, social status, belief, sex or sexual orientation,
membership of a disadvantaged group or any other criterion which aims or effect the
restriction or removing the recognition, the use or exercise, on equal terms, of human
rights and fundamental freedoms and legal rights in the political, economic, social,
cultural or any other area of public life (Government Ordinance No. 137, 2000: art. 2,
para. 1.)

Application of differential treatment to persons in comparable situations constitute
discrimination under art. 1 para. 3 of Government Ordinance No. 137/2000. But the
Constitutional Court, by Decision no. 107/1995, held that the principle of equality does
not mean uniformity, so that if the equal situation should correspond to equal treatment,
for different situations legal treatment can only be different. This means that in some
instances discrimination may not be illegal (Decision Nr. 107 of November 1, 1995, on
the exception of unconstitutionality of art. 8 para. (1) of the Law no. 3/1977 on State
social insurance pensions and social assistance, invoked by Elena Popescu in case No. 1
.036/1994 the Court of Appeals, the Contentious Administrative Department).

There are many forms of discrimination, namely: racial discrimination; ethnic
discrimination; sexual discrimination; religious discrimination; discrimination based on
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sexual orientation; discrimination based on language, and so on. Sexual orientation is a
personal matter for each individual. The position of society depends on various sexual
orientations, culture, education and morals of every people. A strong influence in this
matter is exercised by the Church. Society was polarized around two concepts regarding
sexual orientation. A first group which claims that homosexuality is a mental disease or
vice and, on the other side, a group agrees with this sexual orientation. Sexual orientation
of a person can be: heterosexual, homosexual, bisexual or asexual. Defining the
guidelines as normal or not depends on the social norms. International Psychiatric
Organization decided in 1971 the removal of homosexuality from the list of mental
illnesses since it has no medical cause. The first group points out that homosexuality can
endanger the perpetuation of the human race. We notice a curious thing regarding
attitudes towards homosexuality, namely that homosexual women are treated more
leniently than gay men. Internationally, there are a number of conventions dealing with
the various forms of discrimination regulation. We can mention among these:
International Convention on the Elimination of All Forms of Racial Discrimination,
adopted by the General Assembly of the United Nation in 1965 and entered into force in
1969.

Through racial discrimination is understood “any distinction, exclusion, restriction or
preference based on race, colour, descent, or national or ethnic origin which has the
purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an
equal footing, of human rights and fundamental freedoms in the political, economic,
social, cultural or any other field of public life” (The international convention regarding
all forms of rasial discrimination: art. 1).

The Law no. 48/2002 in the art. 19 states: it is considered a contravention, (...) any
behavior displayed in public, having the character of nationalist-chauvinist propaganda,
incitement to racial or national hatred, or conduct which has the purpose or has the
purpose to strike at the very dignity or creating an atmosphere of intimidation, hostility,
degrading, humiliation or offense, directed against a person, group of persons or a
community on their belonging to a certain race, nationality, religion, social category or
to a disadvantaged or beliefs, sex or its sexual orientation. The Romanian Constitution
does not refer to this form of discrimination. By January 2002, the Criminal Code
incriminated sexual relations between persons of the same sex in the art. 200. After that
date the legal regime has been changed in the sense that for the existence of the crime was
necessary the condition of public scandal occurrence or publicly committed act. The new
Criminal Code which came into vigor in 2006 decriminalized sexual relations between
persons of the same sex.The European Court of Human Rights has received a number of
complaints regarding homosexuality and transgender.In the Dudgeon v. United Kingdom
case, the decision given stated that the claimant suffered a violation of privacy. The
British government claimed that the action targeted a moral protection for the society.
The Court claimed that some regulation is considered legitimate for male homosexual
behavior as well as other forms of sexual behavior. Criminal sanctioning is justified
where the public must be protected generally against that which shocks and injures (...)
(Voicu, 2001: 173).

Sexual orientation is a matter of the right to privacy and should therefore be respected
as such. On the other hand, children and adolescents should be protected against any
manifestations of attracting them in these guidelines since their psyche is not developed
enough to be able to cope these issues.We believe that performing in public certain acts
that defy ethical and moral sense must be sanctioned by society through mechanisms that
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we have at hand. But it does mean that some people are entitled to carry out certain
discrimination based on these grounds. Harassment should be prosecuted as
discrimination in accordance with the the meaning of paragraph 1, when unwanted
conduct on grounds of racial or ethnic origin, result in a violation of personal dignity or
creates an intimidating, hostile, degrading or offensive frame. In this context, the concept
of harassment may be defined by taking into account the national legislation and practices
of Member States (Closca & Suceava, 1995: 90).

There are two types of discrimination, namely: Direct discrimination, that occurs
when a person is treated, because of its racial or ethnic origin, less favorable than another
person, which is in a comparable situation, has been treated or would have treated
(E.U.2000/43/EC Council Directive of 29 June 2000: art. 2.1.2.a). Indirect discrimination
occurs when a provision, criterion or practice would create persons of a certain racial or
ethnic origin a disadvantage compared with other persons, excepting the case where that
provision, that the criterion or practice is justified objectively by a legitimate aim and if
the means of achieving that aim are appropriate and necessary (E.U.2000/43/EC Council
Directive of 29 June 2000: art. 2.1.2.b). In our country, the application of legal rules
against discrimination has created a specialized body operating in this area, namely the
National Council for Combating Discrimination. The purpose of this organization is to
implement the principle of equality between men provided in most human rights
documents. The Romanian law enumerates, as examples, the 15 criteriaof discrimination
that can be encountered in practice, namely: race, nationality, ethnicity, language,
religion, social status, beliefs, sex, sexual orientation, disability, age, HIV infection, non-
contagious chronic diseases, refugees and asylum seekes.Romanian case law on
discrimination is relatively recent and refers to the one founded on ethnic criteria.

Avrticle 14 of the European Convention on Human Rights states that the exercise of
rights and freedoms recognized in this Convention shall be secured without
discrimination based on religion, political or other opinion, national or social origin,
association with a national minority, property , birth or other status, which demonstrates
that this list is illustrative, since the phrase or any other situation has a covering effect for
any criterion of discrimination.

Romanian legislature created the art. 19 of Government Ordinance No. 137/2000 on
preventing and sanctioning all forms of discrimination, as amended and supplemented, a
national authority which investigates and sanctions facts or acts of discrimination laid
down in the Ordinance, namely the National Council for Combating Discrimination. All
persons are equal before the law and are entitled without discrimination to equal
protection of the law. Law shall prohibit any discrimination and guarantee to all persons
equal and effective protection against all discrimination (Raduletu, 2006: 35). The
international community has sought and seeks to find the most effective tools to limit any
form of abuse.  In Romania there is an independent state authority that is responsible for
combating discrimination on the basis of equality. It is the National Council for
Combating Discrimination that has the right to rule on complaints relating to acts of
discrimination, being able apply fines. The substantiation of this decision is based on both
national legislation and taking into account the doctrine and practice of the European
Union. Under our legislation, persons discriminated are entitled to restoration to the pre-
discriminational situation and at compensation proportionate to the damage suffered.

A worrying phenomenon that has gained magnitude now, is constituted by the
extremist organizations which use the internet to promote discriminatory policies. Hiding
behind some computers, diverse individuals are instigators to discrimination based on
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different grounds. Concrete measures are required to identify and punish those people
who, after all, pursue a patrimonial interest.

Nationally, states are encouraged to adopt additional measures for some
disadvantaged groups in order to eliminate the conditions that lead to situations of
discrimination. The principle of equality needs to be applied in the education of young
generations in order to be able to hope for a real reduction of cases of discrimination.
Compliance with the principle of equality of rights as the foundation of non-
discrimination requires the ergaomnes opposable obligation of applying an
undifferentiated treatment to all categories of people with whom the individual comes
into contact. The legal measures imposed by the domestic laws of each state for the
elimination of discrimination are not going to eradicate this phenomenon, because
currently we believe that only the effects are treated, but not the causes of discrimination.
In order to have good results in this area, a complex action, divided into two phases, is
required. In the first phase, it is necessary to develop an anti-discrimination policy at both
national and international level, which has to be based on educating all generations in
order to determine them, as in inter-human relationships, to apply undifferentiated
treatment regardless of the person with whom they interact. Given the reach of the legal
framework that provides us the necessary tools to the fight against discrimination, in the
second phase we have only to apply the law in case that there might occur some sporadic
manifestations of discrimination.
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Abstract

The term of «gender» was introduced into scientific vocabulary in the end of sixties and
was used for analysis of socio-economic relations, including labor ones, marking a
specific feature of biological differences between men and women. Gender analysis
helps to detect and identify different forms of sexual discrimination existing in the
sphere of labor, production, promotion etc.

Federation of Independent Trade Unions of Russia (FNPR) in 2012 initiated major
research that was conducted by the method of questioning on the theme «Gender
equality in modern Russian society: regional aspect» (14 regions of Russia, sample
included 4890 people).

The study showed that in the sphere of labor relations gender inequality manifests itself
quite clearly. For instance, despite the fact that Russian law prohibits discrimination on
grounds of sex, in reality this inequality was qualified as «often» and even
«widespread», according to respondents; areas, where the most evidently inequality
between men and women exists, include «labor (recruitment, remuneration, career
growth, etc.)», «policy» and «leisure»; the right to fair wages, professional
advancement and the right to participate in management were marked as the most often
violated; problems that concern violations of the rights of persons with family
responsibilities, particularly women, have special significance in the social and labor
the sphere, because women experience the greatest pressure from the employer when
they ask for maternity leave or sick leave.

For real gender equality in our country, according to survey, it is necessary first of all to
«improve the legislative basis» and «implement the state policy aimed at achieving
gender equality» and «to shape public opinion in defense of social equality».
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The results of research sampled in this article show that despite of democratic changes
in our country almost in all spheres of life matters of gender equality in employment
and the social sphere remain unresolved.

Keywords: Labor relations, gender, Federation of Independent Trade Unions of
Russia, sexual discrimination, gender equality.

The term of «gender» was introduced into scientific vocabulary in the end of
sixties and immediately began to be used for analysis of socio-economic relations,
including labor ones, marking a specific feature of biological differences in men and
women. Gender analysis can detect and identify different forms of sexual
discrimination in the sphere of labor, production, promotion, etc. This term in 1975
helped to recognize the existence of socio-economic inequality between women and
men and to point out that in most cases women found themselves in worse situation.

Thus, gender inequality, which is now revealed by numerous studies, describes a
situation in which various social groups — men as well as women - have sustainable
socially fixed differences and, consequently, experience unequal opportunities in
society. I.N. Myslyaeva noted: «Gender is not only socially enforced division of
masculine and feminine roles, but also a system of relationships that occur between the
sexes in the process of fulfilling these roles. This system of relationships acts this way
when the society recognises male role as principal and woman role as secondary. This,
in turn, is reflected in division of activities as prestigious and non-prestigious. For
instance, military service, the management of the country are regarded as masculine and
prestigious activities. They are paid higher than women work in schools, kindergartens,
etc. It is socially enforced division of masculine and feminine roles is often make a
basis for unequality between men and women» (Myslyaeva I.N., 2011: 24).

It’s possible to figure out a number of traditional reasons that lead to gender
inequality and act as a factor of it’s stability.

They include:

- structure of working and free time, in accordance with which men are
traditionally more involved in professional activity, which is more remunerable, and
women significant part of their free time assign to domestic activity;

- differences in the level of education: men have more opportunities to improve
their educational and professional level, while women have limited possibility to do it
because they are more often busy with housework and cannot find free time for
education;

- gender stereotypes, which accept women as lower quality personnel less able in
comparison with men, etc.

As a result, gender inequality in modern Russian society despite serious
democratic reforms in economic and social spheres, is a phenomenon not only
widespread, but also rather stable. However, positive is the fact that the society is aware
of gender inequality and attempts to diminish it (and eradicate in the future). It is
implemented by the so-called egalitarian policy of the state, when the state guarantees
equal rights for men and women as well as equal opportunities in employment,
education, social activities, etc. due to:
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- providing women with equal with men opportunities for participation in all
spheres of professional activity;

- provision of benefits, compensations and various kinds of assistance regarding
children care;

- ensuring equal access of men and women to education;

- implementation of informational and educational work on gender equality, etc.

The effectiveness of the state gender policy and its results, as well as dynamics of
public consciousness in the sphere of gender equality is fixed by the results of
numerous studies, which are conducted in regions and in the whole country. Over the
last 25 years the most famous was the research conducted with the participation or
under the guidance of scholars such as Kochkina E.V., Fedorova L.N., Posadskaya A.1.,
Voronina O.A., Zdravomyslova E.A., Temkina A.A., Pushkareva N.L., Rimashevskaya
N.M., Zherebkina I.A., etc.

It should be noted that the need for gender studies is rather high. However, the
state in recent years virtually withdraw from ordering researches, addressing gender
experts in cases of nessecity of gender expertise of initiatives in education, health,
social policy, etc. As a rule, gender studies are used only by several government
figures, politicians and officials. Various international organizations actively use gender
studies and very often fund it, namely UNDP, ILO, UNICEF, World Bank, etc. In
addition some results in gender studies can be obtained in large-scale public opinion
surveys of the Fund “Public opinion”, the group «<ROMIR monitoring», Levada-center
and other research institutions.

Trade unions, research centers of the Federation of independent trade unions of
Russia (FNPR) actively pursue and use materials of gender studies.

In 2012 major research of gender inequality on the theme «Gender equality with
the modern Russian society: regional aspect» was conducted on the initiative of the
FNPR. In course of the survey 4890 people aged 25-55 years were questioned, 51%
were men and 49% were women. The poll was conducted in urban and rural settlements
of Moscow, the Moscow region, Saint-Petersburg, Leningrad region, Tver region,
Stavropolsky region, Republic of Dagestan, Republic of Kabardino-Balkaria, Republic
of North Ossetia - Alania, Krasnodar region, Tula region, Khabarovsk region, Republic
of Bashkortostan, Republic of Chuvashia.

In the framework of this study we would like to present some conclusions,
elaborated and commented by participants of focus groups that were conducted at the
end of processing the results polls. These findings correlate with the data of other all-
Russia researches (FOM in particular)? that, on the one hand, allows to make
independent comparison and evaluation of the data obtained, and on the other - to trace
dynamics of public opinion on the issues related to gender inequality in Russian society
for several years.

The positions of men and women in professional and public life are different. One
of the features of gender disparities in social and labor sphere is the division of
professions to «male» and «female», when «male» means better paid job and «female»
— less paid. By results of research of FNPR, for most part of respondents, both men and
women, «the right to fair wages, the right to vocational advancement» and «the right to
free labour» are the most important. It should be noted that the razing of level of
qualification and skills is of very low value for men (8% of the respondents). That is
adequate to the results of numerous studies, that indicated that women are much more
likely than men to improve their skills, attend various training courses, get a second
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education, etc., Respondents of both genders named as the most important the right to a
fair wage.

Table 1. Which labor rights is the most important for you personally?

(Choose no more than three answers)

L Sex
No. Estimations Female Male
1 | right for free labour 15 20
2 | right for fair wages 33 32
3 | right for career choice 11 11
4 | right for vocational advancement 19 16
5 | right to rise the qualification and skills 11 8
6 | right for participation in management 11 13

The participants of the focus groups noted the problem of adequate remuneration
matters not only for women but for men too. Here's what some of the participants:

Female, 24 years: «It always seems that you are paid less than promised, less
than you estimated, less than expected, less than you really stand for etc.».

Female, 34 years: «We have always paid less than men, even if the position and
the responsibilities are the same. Because the boss is a man and he is always on the side
of men. And he will be more inclined to promote a man than a woman, because he will
quickly find the common language with him, and it seems to be harder with women».

Female, 37 years: «In case of compensation I'd love to be regarded not as a
woman and colleague as a man. We are absolutely identical, we have equal job
instructions, we are equally committed to our job. This matter must be considered when
salaries are calculated, but not that | wear a skirt and he wears trousers!».

Male, 36 years: «In my view, the fair pay is not related to who is paied - man or
woman — but adequacy of the efforts we spent during execution of works, as well as it’s
quality, working conditions, etc. | like to go to work, I've always wanted to do this job,
we have an excellent team and etc, but lately | used to think about changing it. You
work desperately but for peanuts!».

Male, 29 years: «Everyone should have the opportunity to make a career within
the company. If you're not rising you inevitably lag behind. Bosses need to understand
it and to stimulate the desire to move forward. And the increase in position means
higher wages, so it is understandable why employees want to be promoted».

Table 2. Russian laws prohibits discrimination. But what’s in reality?
(Select one of the claims)

L Sex
No. Estimations Female Male
1 | gender discrimination is widespread 26 16
2 | discrimination on grounds of sex still exists 48 45
3 | discrimination on grounds of sex is rare 8 11
4 | Women have long enjoyed equal rights with men, 8 14
there is no discrimination
5 | Women have more rights than men, it’s time to 2 6
speak about discrimination of men
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| 6 | don't know what it’s all about | 8 | 8

The vast majority of all respondents believe that «sex discrimination still occurs»,
and even «widespread».

The polled gave following comments:

Female, 35 years: «It is naive to think that if the Constitution determines the norm
about equality, it is unshakable in real life! Of course, in real life it is not so as stated by
the law!».

Female, 51 years: «Yes, unfortunately, discrimination on grounds of sex in real
life can be found often enough. Can't say that | was hard discriminated, but there were
some unpleasant situations. And experience of acquaintances shows that discrimination
still exists».

Male, 29 years: «A lot of talk about it in reality and on media pages. If this
phenomenon did not existed there are much less talk about it».

Male, 42 years: «l cannot say that there is discrimination in our daily life. This is
very harsh word, too categorical, but inequality is certainly there».

Table 3. Where, in your opinion, inequality between women and men is the most
apparent?
(Choose no more than three answers)

L Sex
No. Estimations Female Male
1 | inemployment (recruitment, wages, career growth, 29 31
etc.)
2 | inpolicy 29 23
3 | inthe family 11 13
4 | in domestic sphere 7 9
5 | inleisure 14 14
6 | in personal consumption 3 3
7 | inpublic life 7 7

Almost unanimously the respondents pointed out «labor sphere (recruitment,
wages, career growth, etc.)», as well as «policy» and «leisure» as areas where that
inequality between sexes is the most evident.

The participants in focus groups gave following comments:

Female, 36 years: «The advantage of males is best felt in the sphere of
employment because wages are higher and career growth is bigger. Newspapers often
write about it and all kinds of polls confirm it».

Female, 20 years: «In our political environment men are thousand times more
numerous than women. Women are harder to get into this environment, where all
places initially assigned to men».

Female, 47 years: «What leisure time women can have? The family, the family
and the family. No fishing, no football, no bathhouse with friends. All spare time we
almost completely devote to family and children».

Male, 54 years: «l agree that in the employment there’s the greatest inequality
between men and women. We have different physical abilities, we can’t be the same, so
there no surprise in this inequality».
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Male, 32 years: «Well known politicians among women are very scarce. And far
less really smart ones among them. Women shouldn’t go there. Politics is a man's job».

Various interviews, surveys, as well as lawsuits and other matters often
demonstrate the problem of infringement of employment rights. Mainly women are
affected, although sometimes the «injured party» turns out to be a man.

Table 4. What kind of employment rights are violated most often on the basis of
sex, i.e. women and men have different possibilities to realize them?
(Choose no more than three answers)

L Sex
No. Estimations Fermale Male
1 | right for free labour 6 9
2 | right for fair wages 23 25
3 | right for career choice 11 15
4 | right for professional promotion 25 20
5 | right for training and skill advancement 5 3
6 | right for participation in management 23 17
7 | There’s no discrimination at all 7 11

According to respondents, employment rights, which are most important to them,
i.e. «the right to fair wages», «right for professional promotion» and - quite
unexpectedly — «right for participation in management» are violated most often. As
revealed by results of focus groups, many of participants inclined to take part in
management of the company, to hold shares, to enter into the board of directors, etc.
Impossibility of implementation of these desires is regarded as violation of their rights.

The participants of focus groups gave following comments:

Female, 36 years: «As for promotion, the man makes a career much more rapidly
than women. Men do not like to see a representative of «weaker sex» on one level with
him, they seem that we infringe their achievements, abilities, etc. We make real
competition for them, that’s why we are stopped at each level. Me and my fellow
student came to this company simultaneously and got equal starting positions. Now he
is @ member of the board of directors, and I'm just the head of a department. And |
cannot say that he has extraordinary managerial abilities. He is a man, and that’s it».

Female, 36 years: «We may occupy same positions, but men are more likely to get
bonuses and premiums that make up a sum much higher than the income of women.
The leadership explain it that allegedly men work more and often were late in office,
their contribution to the result is more significant and etc. | would have stayed after
work, but my husband and son, | have to cook dinner for them, to check homework, etc.
No one can release me from that...»

Male, 32 years: «I agree that we sometimes get more than women. But they are
much more likely early ask for leave, then they have to go to dentist’s or to parent
meeting at school other reasons. But we often stay after work and all the emergency
problems are basically solved without them. Therefore not surprising that we get bigger
salary».

Male, 44 years: «Very often high bosses are so far from the real everyday
problems of common worker that one can hardly wish call on him and to tell what’s
really up in the shop without minding the wording. | can almost exactly predict what

108




Gender Inequality in the Social and Labor Sphere: Experience of Sociological ...

will be the consequences of the leadership’s decisions from the point of view of a plain
workers. If we, the ordinary workers, were invited to an important meeting, the
management could be much more effective».

When it comes to labor rights of men and women and their equality, a profession
or the types of labor activity frequently become the stumbling block that restrict
women's participation in management.

Table 5. The labor code contains provisions that limit the employment of women.
What’s your opinion?

L Sex
No. Estimations Fermale Male

1 | this norm must be maintained to protect women 58 66
from being forced to work in difficult and hazardous
conditions

2 | the norm should be cancelled because women won’t 5 6
apply for these jobs

3 | jobs should be safe for women as well as for men, 26 23
and restrictions should not exist

4 | norm is outdated, women should have the same 11 5
right with men to choose profession and place of
work

The majority of respondents strongly insist that regulations restricting the
employment of women in certain kinds of work should be saved.

Comments:

Female, 34 years: «If men refuse to work in hard conditions and the employer has
no possibility to recruit male workforce, there is a temptation to hire women, who
demand less wages and ready to work in any conditions in order just to feed the family.
This should not happen! Let men be paid more for this job».

Female, 41 years: «Working conditions should be equal for all: secure, well lit,
ventilated, etc. Everyone should feel comfortably at the workplace. No one should be
limited, everything will occur in natural way as appropriate to an employee».

Male, 51years: «Women sometimes do not understand where they are going: if
they need romantics in profession or they want to prove for themselves that they are
cool. But the law should be on the side of common sense: there are jobs not for women,
and they should not be permitted to do it».

Male, 34 years: «If there’s a list of jobs that are not fit for men? | doubt. Let
everyone have equal opportunities and working conditions. Let them be at the highest
level, and no one should be limited».

Table 6.1. How do you assess the change in the position of working men and
women that occurred during the years of reforms?
(Please, mark in columns «men» and in the column «women»)

Women
Estimates No Men No Women
Change for the better 1 20 1 16
Change for the worse 2 11 2 15
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Situation has not changed 3 20 3 17

No answer 4 49 4 52

Women are not ready to give any specific evaluation of changes in working
positions of men and women that happen in a period of reforms. Almost half of
respondents gave no answer. However one-fifth of respondents refer positive changes
to men’s conditions and estimate much lower their own position. Exactly the same
proportion of respondents considers that the situation of men «has not changed»,
however, the situation of women was unchanged too.

Comments:

Female, 44 years: «Men began to live better than women. We did not started live
worse ether, but we are still in considerably worse position than men. They have more
real rights, better wages and prospects. Our position by far more modest».

Female, 27 years: «I don't think that something has changed during the years of
reforms. It seems to me that more than one century needed for serious changes in our
society. 20 years of reforms is not enough to draw any conclusions about changes in
employment conditions of men or women».

Table 6.2. How do you assess the change in the position of working men and
women that occurred during the years of reforms?
(Please, mark in columns «men» and in the column «women»)

Men
Estimates No Men No Women
Change for the better 1 21 1 14
Change for the worse 2 16 2 15
Situation has not changed 3 20 3 14
No answer 4 43 4 57

Majority of men are also not ready to give their assessments. Half of them gave no
answer. And like women they equally believe that during the period of reforms the
situation in the sphere of employment either «changed for the better» (men's position is
much stronger than that of women) or «unchanged» (position of women is far worse
than that of men).

The participants in the focus groups gave the following comments:

Male, 43 years: «The only positive change that | can fix is the improvement of
financial matters. Wages are not equal, but differentiated: good work — good
compensation. Chilled for the entire month - so receive a penny. The salary does not
depend on anything but your works.

Male, 57 years: «It’s become more terrifying to lose job. One have to think
thousand times about consequences before fighting with the boss, or declining to
perform even the most absurd task. Age matters, and bosses like the young. And where
shall I go? So it has become worse».

As for the participation of women in business management as well as their
participation in top management, the overwhelming majority of respondents believe
that the situation has not changed, and only one third believes that «there’s an
improvement of the situation». That means an increase in the number of women in
leadership positions.
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Table 7. How has the situation changed with the participation of women in the
management of your enterprise (organization, institution)?

L Sex
No. Estimations Fermale Male
1 | There is an improvement 31 26
2 | Nothing has changed 57 63
3 Situation deteriorated 8 6
4 No answer 4 5

Participants in the focus groups gave following comments:

Female, 49 years: «How it (the situation — auth.) could be changed? Women will
replace men? If it is possible?».

Female, 31 years: «There’s enough female leaders on my enterprise, but they are
all middle managers. «Generals» are exclusively male».

Male, 55 years: «Women have become more numerous. Either it's fashionable or
they are really smart, but you can often meet women-boss, it happens at our works and
not only in the accounting».

Male, 55 years: «Number of women strongly increased. Some of my course-mates
already occupy a decent positions and optimistic about further promotions».

The problems that concern the violations of the rights of persons with family
responsibilities are of particular importance in the social and labor sphere. Most often
this problem is actual for women, because they have experienced the greatest pressure
from the employer if they ask for maternity leave, sick leave or go on vacation in time
as required by the family, not the employer/ New Labor Code contains a greater
number of rules protecting persons with family responsibilities, many employers have
become more «loyal» and even implement some programs in support of the family
workers in the framework of their corporate social responsibility.

Table 8. How has the situation changed with the observance and protection of
rights of women and persons with family responsibilities in your enterprise
(organization, institution)?

L Sex
No. Estimations Female Male
1 | Situation improved 23 22
2 | Situation clearly deteriorated 10 6
3 | Changes are not significant 57 60
4 | I'mnot interested in it 10 12

Most part of respondents do not see significant changes in the area of compliance
and protection of the rights of women and persons with family responsibilities. They
inclined to think that «changes are not apparent», and only a fifth of them marks some
improvement in the situation.

Comments of participants in the focus groups:

Female, 34 years: «kEmployers are not fond of employees with children and elderly
parents, because they often ask for early leave to pick up a child from the kindergarten
or to go to the hospital to care for sick parents, often take sick leave, etc. Who needs
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these workers? Therefore, | don't see any improvement in this area. On the contrary, it
became even worse»/

Female, 26 years: «It seems to me situations became much worse than it was
before. Bosses have always a lawyer at hand who on the basis of the law can fire you or
demote, or cut salary, premium, etc. Women are especially in hard position. Pregnancy
is continuous stress, child was born — it is also a stress. You always try to choose,
whether to remain on maternity leave until he is 3 or to return to work unless you are
fired».

Male, 32 years: «l think that if there are any changes, they do not concern men
mainly because family responsibilities are carried by women and man’s job is to make
money. So we do not have to mix work and family responsibilities.

Male, 29 years: «As far as | know now husbands can also take child care leave.
This is clearly an improvement. For many men it is a possibility not to lose job and to
make money sitting at home with the child».

Data on studies show that gender inequality is quite evident in the labor sphere
and concerns of all its components in certain occupations and types of work,
remuneration, career and professional growth, etc.

Achieving gender equality is the goal of the public-political development of
modern democracies, from this largely wins and the sphere of economy, culture, society
as a whole. The possibility of its achievement in contemporary Russia, the respondents
who participated in the study FNPR evaluated as follows.

Table 9. How do you think, is it possible to achieve gender equality in Russia?

L Sex
No. Estimations Female Male
1 It is already achieved 13 26
2 It is possible and very soon 29 24
3 Not in our lifetime 35 26
4 | Impossible 8 7
5 | This makes no sense 4 7
6 I've never thought about it 11 10

Oddly enough, quite a big number of participants of the survey showed radically
conflicting opinions about possibility of achievement of gender equality in Russia from
the «not in our lifetime» to «it's already here» The participants of the focus groups gave
the following comments:

Female 36 years: «It doesn’t matter how much they speak about democracy in our
country, actually there’s no democracy, men have more rights, more opportunities,
better prospects etc. Of course, much has changed, and it may be our children or
grandchildren will live in a more democratic state than we are».

Female 22 years: «l think that social equality is almost here if not. We have equal
opportunities with men to put our plans into life and to build our lives the way we want.
If someone can't do it, he sholdn’t blame sex but mental and financial capabilities, lack
of ambition, laziness etc».

Male, 41 years: «Where we are not equal? A woman is welcome to have a
business or to become a deputy. They are capable to occupy same positions as men. Not
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everyone can do it or she doesn’t want. That’s why successful men in business or power
are more numerous than womens.

Male, 38 years: «In many respects the woman has more rights than men. And our
success in entrepreneurship, which women often envy, is compensated by the fact that
we serve in the army, fulfill harmful and hazardous work, we live less than they do.
Question is who should be jealous, and where is this inequality».

Table 10. Who, in your opinion, mostly benefits if the society reaches the social
equality of women and men?
(Choose no more than three answers)

L Sex
No. Estimations Female Male
1 | Society 29 29
2 The state 14 12
3 | Family 20 20
4 Men 6 5
5 Women 11 13
6 Children 11 12
7 Business 3 2
8 No one wins 6 7

The respondents unanimously supported opinion, that «society» and «family» will
get most benefits from gender equality.

Participants in the focus groups commented it as follows:

Female, 30 years: «Probably, there’s less crime and less instability in a society
where everyone is equal and there’s no competition between men and women. Not
casual that virtually all countries, including Moslem ones, rewrite their laws in order to
bring social equality in it»/

Female, 29 years: «The family will definitely win and stupid jokes and talks about
where whose place would disappear. Woman will get possibility to rest more and be
less grumpy. Men will treat his wives more fairly, even if she is a housewife. Children
would see normal example of fair family relations».

Male, 51years: «The society will consist of a non-conflicting members. Equality is
probably a good thing».

Male, 32 years: «It seems to me that if we reach gender equality, each family
member be relieved from psychological oppression regarding his position in the family
and his duties/. In such a situation, family life, in my opinion, would be more calm and
steady».

For real gender equality in our country, according to respondents, first of all it is
necessary «to improve the legislative basis»and «implement the state policy aimed at
achieving gender equality» as well as «to shape public opinion so it could protect social
equality». The respondents assign major role to trade union organizations in a process
of solving this matter.

The results sampled in this article reveal that the problem of gender equality in a
sphere of employment and social sphere remains unresolved despite of democratic
changes in our country.
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I. The Crisis of the Nondemocratic Regime in Czechoslovakia (1987-1989)

To understand the fall of the Communist regime in Czechoslovakia in November,
1989 it is necessary to track the development of the regime during the preceding years,
which saw the start of the systemic crisis.

We can try to define main reasons of dissatisfaction of the citizens with the Communist
regime in Czechoslovakia in the 80°s:

e absence of political and civic rights and freedoms, leading to apathy, lack of
interest and dissimulation of the people.

e frustration from impossibility to change of regime in consequence of loss of
national independency and in consequence of the cold war.

e unmotivated character of Communist system and its anti-meritocratic base (state
ownership of economic subjects, central-planned economy, personal politics which did
not respect primarily competencies and knowledge)

e absence of economic freedoms which did not allowed official realisation of private
economic activities of the citizens

e bureaucratic-authoritarian style of state management leaded by very close party’s
elite whose incompetence was the instrument of general abhorrence and derision of the
people

o generally enhanced system of corruption and nepotism

e inefficient bureaucratic methods of management of economy, technological
backwardness, energy intensity and stagnation, gradual fall of economy

e incapacity to satisfy growing material claims of the people

e devastation of environment and health-social, demographic and also psychical
consequences of it

e progressive quality and availability of healthcare

e problematic quasi-federal constitutional system (Bures 2012: 13-14)

In autumn of 1987, there were pronounced personnel changes in the leadership of
the Communist Party of Czechoslovakia. A reform wing was nonexistent as an
organized group. Although the new Czechoslovak Federal Premier,
LadislavAdamec, readied the government for many reform measures in the
short period from October 1988 to November 1989, most of his attempts were
focused on purely cosmetic changes in the area of economics. Adamec made it
clear that deeper changes in the political system were not being considered.

The conservative leadership of the Communist Party stumbled more and more into
the reform process in the Soviet Union. In Poland during the same period, roundtable
negotiations began at which participants agreed at the very beginning on the necessity
to organize free democratic elections as a way out of the economic and political crisis.
Reform-oriented Hungarian Communistsslowly but surely set out on a path toward
revising the official stance on the 1956 revolution by rehabilitating those active in the
Communist and state leadership of that time. In Hungary and Poland, conservative
forces already stood at the fringes of political events, while in Czechoslovakia, they
formed its basis and were counted among the ranks the majority of the leadership of the
Communist Party.

In autumn 1989, dissatisfaction among citizens grew in the absence of a positive
reaction from the power structures to calls by independent structures, initiatives and
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ecological associations for an open political dialogue. But the position of dissidents in
Czechoslovak society was quite complex. As intellectuals, most of them became
isolated, since they were not able to creatively devote themselves to an alternative
program of change. They presented no proposals for solving essential societal problems
on the scale that their peers did in Poland, for example.

I1. The Fall of the Communist regime

The events which took place in Prague in November, 1989, resulting in change to
the political system, had several centres of gravity and were comprised of several main
processes featuring varying degrees of organization and management on the one hand,
and chance and chaos on the other. Main processes controlling the flow of events
included popular demonstrations in Prague and other large cities (starting with
“initiating” demonstrations by university students on November 17, 1989 on Né&rodni
Street in Prague), along with political negotiations begun between opposition
representatives (Civic Forum, hereinafter CF) and the power structure on November 21.
These negotiations became the chief means for political change in Czechoslovakia.

The main centre of gravity in determining the course of development or, at the very
least, substantially influencing it, was the narrow circle of leadership of the Civic
Forum, comprised of approximately 10 permanent members, which took part in all
significant negotiations and events. The driving force for those in power was the team
of advisers and co-workers of Federal Premier LadislavAdamec.

Let us first here outline several watershed events which characterized (and gave
direction to) the course of political changes in Czechoslovakia up to the end of 1989:

e 17.11.: “Explosion” — the violent suppression of the student revolution on Prague’s
Narodni Street.

e 19.11.: The rise of a new principal in the events — the opposition grouping of the
Civic Forum.

e 21.11.: The acceptance of demands by the opposition for negotiations with the state
(Premier Adamec first met with a CF representative).

e 24.11.: The first victory for the opposition — the inner circle of the Communist
Party leadership resigns.

e 27.11.: The public expresses its lack of confidence in the Communist Party in mass
numbers as part of a general strike.

e 29.11.: The Federal Assembly approves a change in the Constitution putting an end
to de jure one-party rule.

e 3.12.: Premier Adamec presents a reconstructed government known as the 15:5
government — the opposition flatly rejects the number of Communist Party members in
the new government, causing the fall of Premier Adamec; the leadership of the Civic
Forum changes tactics and accepts the notion of direct participation by CF
representatives in the succeeding government.

e 8.12.: The new Federal Premier, MarianCalfa, agrees with all important demands
by the CF.

e 10.12.: The government is named with a non-Communist majority and with
ministers delegated to the opposition movements; the chief figure in the Communist
regime, President Husak, falls.
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e 15.12.: A meeting takes place between opposition leader Vaclav Havel and Premier
Calfa, who offers a scenario by which Havel can be chosen President of the Republic
by the end of 1989.

e 19.12.: The government of Marian Calfa wins a vote of confidence in Parliament.

e 29.12.: Opposition leader Vaclav Havel fills the highest government position —
President of the Republic.

The student demonstration of November 17, 1989 was starting mechanism of main
political changes. The high level of brutality of the regime against the students and
actors led to the immediate issuance of a call by the students on November 18, 1989 for
fundamental protest against the Communist regime. Also the opposition (mainly
Charter 77) began to be activated.

November 19, 1989: The rise of new figures — the opposition group Civic Forum

In terms of the further development of the November revolution, the most
important event was clearly the founding of the Civic Forum — the group which directed
further developments. The Civic Forum arose out of the merger of several previous
opposition structures, initiatives and movements. Its founding was coordinated by
Charter 77, particularly by Vaclav Havel.

Havel, whose authority was respected by all currents, played a fundamental role
from this moment forward. The deciding influence in CF was wielded by dissidents
selected by Havel, people with whom he had worked for many years.

The founders were mainly concerned that the Civic Forum not be simply an
opposition organization, but that it include representatives from the broadest possible
segments of Czechoslovak society, the main social groups, permitted political parties
(including those collaborating with the Communists), the Church, etc. The main reason
for this approach was the pronounced weakness of the opposition in Czechoslovakia
and its shallowness as a societal phenomenon. It was thus necessary to guard against
the division of society and, by contrast, to convince the Czechoslovak public that
democratization of the political situation was in its interest. The Civic Forum (CF),
however, initially chose a relatively modest strategy for its approach (Suk, 1995: 23).
CF’s demands were first expressed in the basic public proclamation of Sunday,
November 19, 1989. In this, the movement expressed its willingness to immediately
initiate negotiations with the state to fulfil public demands formulated in the text.

The first actual positive program came with the Civic Forum proclamation “What
We Want” on Sunday, November 26, 1989. In this, CF highlighted the injustices done
by the nondemocratic regime over the decades and condemned the regime as being
responsible for the moral, spiritual, ecological, social, economic and political crisis. It
also notified the opposition that it would not be satisfied with a simple shuffling of
personalities in positions of power but rather that it sought the creation of a legal and
democratic state. As a necessary precondition, the Civic Forum demanded the
implementation of free elections and the acceptance of a new constitution, the basic
conditions for concluding the first phase of the transition to a democratic system. The
depth of changes demanded by the opposition was expressed by the necessity to create
“fundamental, thoroughgoing, permanent changes in the political system of society”
(Otahal&Sladek, 1990: 504). That meant the creation of democratic institutions and
mechanisms which would enable subsequent control by citizens over the decisions
made by politicians.
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From the founding of the Civic Forum to the ratification of its demands

The first days of the revolution, especially the first week (from 20 to 26 November
1989), were marked by a high degree of uncertainty within both the opposition and the
state leadership. Spontaneous demonstrations by citizens broke out on Monday,
November 20, 1989 in Prague and other large cities in Czechoslovakia, with demands
for fundamental political change. The demonstrations continued and even gathered
strength in terms of the number of participants. The Civic Forum in Prague and a
similar opposition group in the Slovak capital of Bratislava (Public against Violence)
were able to manage these demonstrations organizationally on Tuesday, November 21
and from this point forward, their content and demands were put together by the CF
leadership under Vaclav Havel. The culmination came with two demonstrations in
Prague on November 25 and 26 in which 750,000 citizens took part. Protests this strong
could no longer be ignored or violently suppressed. Under the weight of these
demonstrations, the Communist leadership underwent its first personnel changes (on
November 24, the majority of conservative members of the Communist Party
leadership, led by General Secretary JakeS, resigned) and negotiations with the
opposition were begun. On November 26, Premier Adamec led an official meeting for
the first time with the opposition Civic Forum. The position of the Communists in
society was shown to be very weak during the November 27 general strike, with 80% of
workers in Czechoslovakia taking part. On November 29, Parliament approved changes
to the Constitution, one of which was the elimination of the passage concerning the
monopoly on power of the Communist Party in the political system.

After the naming of the so-called 15:5 government on December 3, 1989,
continuing with a lopsided majority of Communist Party members, the leadership of the
Civic Forum changed its negotiation tactics after a fiery discussion and decided to send
its representatives directly to the new federal government. Backers of the change in
tactics were aware that development would go forward faster than expected and that the
responsibility borne by the opposition movement for the further development of the
country would also rapidly increase.

The exit of LadislavAdamec from the function of Federal Premier (December 7)
made it easier for the demands of the Civic Forum to be realized, since the new Federal
Premier, MarianCalfa, willingly agreed to the overwhelming majority of opposition
proposals. Thus after some days (December 10) agreement was reached on the
composition of the new government, this time with a majority of non-Communist
ministers, including representatives of the Civic Forum as heads of important ministries
(Vice Premier for Economic Issues, Foreign Affairs, Finance, etc.). Immediately after
the naming of the new federal government on December 10, 1989, the Czechoslovak
President and main representative of the Communist regime, GustavHusak, announced
that he was resigning his position in a letter to the parliamentary presidium. At this
time, the opposition was united concerning a proposed candidate for the office of the
new Czechoslovak President — after extensive discussions inside the Civic Forum and
the Slovak movement Public against Violence and with the agreement of the new
Federal Premier (still Communist) Calfa, opposition leader Vaclav Havel was chosen
for the presidency.

On December 19, Premier Calfa presented the government program in Parliament,
entitled “A Government of National Understanding”. This speech also included a
passage concerning the necessity of choosing the President of the Republic by the end
of 1989 and offered the name of Vaclav Havel. On December 29, 1989, at a joint
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meeting of both houses of the Czechoslovak Parliament, Vaclav Havel was electedthe
President of Czechoslovakia. The election of Havel itself was the result of close overall
cooperation between MarianCalfa as a representative of the existing powers and Vaclav
Havel, in which Calfa in particular demonstrated an ability to be a clever negotiator
inside the communist-ruled Federal Assembly. This ability was a strong selling point,
thanks to which Vaclav Havel decided to continue to work closely with Calfa.

Strategy of the Civic Forum and of the Communist Party

The Civic Forum had to manoeuvre cleverly throughout the period of the political
crisis in November and December 1989 and often change its strategy and tools. It is
thus not surprising that there was a great degree of improvisation used by the Civic
Forum as it approached discussions with the state. The rapidity with which former
dissidents found themselves at the peak of popularity and power gave them no chance
to fully consider the extent of their responsibility in the early days of the revolution.
The Czechoslovak opposition was hardly prepared for a possible transfer of political
power. The fact that the Communist state machinery fell so quickly both aided the
opposition and caught it off-guard. The opposition originally did not wish a transfer of
governmental responsibility. Paradoxically, it was forced into it by its popularity,
because as the state power structure collapsed, it was not possible to risk the loss of the
freedoms gained by inactivity on the part of the opposition.

The grasp of the Communist regime was essentially very limited by its
powerlessness and bureaucracy. The Communists were not able to improvise during
negotiations and individual representatives of the party were afraid to take significant
decisions on their own recognizance, without express permission from their superiors.
Rank-and-file Communists in the regions essentially enabled the smooth course of the
Velvet Revolution in that the great majority refused to listen to the leadership. The
Communist Party of Czechoslovakia very quickly lost control of the media. Inside of a
week it was abandoned by the two main allied political parties (Czechoslovak Socialist
Party and Czechoslovak People’s Party) which had been part of the National Front. All
the units of repression, fearing the breakout of violent conflicts, adamantly refused to
take part in dealing with the political situation.

A very important role in negotiations was played by the Communist premiere,
LadislavAdamec. Even before November, 1989, he criticized the overly rigid situation
in the Communist Party and demanded speedy reforms. He considered himself to be a
kind of Czechoslovak Gorbachev. Adamec was essentially the only politician who
began to speak with the opposition after the attack on students on Narodni Street on
November 17, 1989. Communication with LadislavAdamec was difficult. He constantly
changed his opinions and positions and distorted what leaders of the Civic Forum said.
It is impossible to deny that he made sincere efforts for a peaceful, nonviolent solution
to the political crisis which had arisen, but it is nevertheless clear that even he did not
understand the depth of what was demanded by the public.

The main figure in the entire protest movement was Vaclav Havel. Some of his
closest co-workers agree that he perceived the entire thing as a great scenic drama.
Havel was the natural brains behind the Civic Forum. He enjoyed the greatest authority
within the dissident movement and it was his friends among dissenters with which he
surrounded himself in the Civic Forum.

The role of the final Communist president, GustdvHusak, was a modest one.
Likely the most important consequence of his activity in the period from November 17
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until December 10, 1989 was naming the Slovak MarianCalfa to be Premier, thereby
avoiding the choice of AlexandrDubgek, his greatest political rival, as President.

The Communist Party changed its tactics after few weeks. Face to impossibility of
repression of mass demonstrations of the public, face to recession of hundred-thousands
of ordinary members from the party, it decided not defend the old regime. The Party
decided to defend itself. The leaders of the party wanted to prepare the conditions for its
functioning in new democratic regime. They must and wanted to avoid the party could
be forbidden. They wanted to achieve the guarantee of legal participation of the party in
the new regime. They also wanted to safe own organisation — to stop the recession of
members, and to safe the property of the party.

Theoretical Frame of the Fall of Communist Regime in Czechoslovakia

The first question that we must answer is, if we can name the process of fall of
Communism in the Czechoslovakia as the revolution. We can come out of the
definition of revolution by Lyford P. Edwards. He defines the revolution as “change of
the system of legality; during this change the institutions, which obstruct a satisfying of
basic human wishes are destroyed, and the reintegration of the society is realized by
different and more efficient way” (Edwards 1927; Krej¢i 1992: 14). This definition can
be acceptable characteristic for denomination of whole process of political change in
Czechoslovakia from the student’s demonstration on 17". November of 1989 until
approving of democratic Constitution of the Czech Republic in December of 1992,
which formally closed the process of transformation of Czech Constitutional System.
But if we include also the change of economic system from the central-planned
economics to the free market economics in the process of political changes, so we must
shift the border of whole reform process minimally at the end of year 2001, when the
privatisation of state banks was finished.

But we cannot use the theory of L. Edwards in any case for denomination of short
period from 17", November of 1989 until the end of 1989, which is in Czech society
called “Velvet Revolution.” There were realised only the personal changes in the
institutions of authoritarian regime in this first phase.

We can also come out of the definition of revolution by Anthony Giddens, which
is an synthesis of outcomes of eminent theoreticians of Revolution. Giddens has
defined a few basic attributes of revolution:

1) Revolution must have character of mass social movement

2) Revolution must lead to a process of fundamental reforms or changes

3) Revolution must include threat of violence or real use of violence by people
protesting against regime (Giddens, 1999: 470-471).

If we apply these conditions to the whole process of Czechoslovak transition from
1989 until 1992, so we can name this process as revolution:

1) Public anti-regime demonstrations in November of 1989 had mass character.

2) There were realised fundamental political, social and economic changes in the
Czechoslovakia in the period 1989-1992: ending of monopolist power of Communist
Party, free elections, creation of democratic Constitutional and Political System,
transformation of economics with massive change of ownership structure.

3) We can evidence only using of violence from the regime police units against
students protesting against regime in Prague on 17" of November 1989 in the case of
Czechoslovakia. Nevertheless potential threat of violence from people demonstrating
against regime functioned as an argument of opposition during the negotiations with
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Communist elites in case of one-sided termination of these negotiations by
representatives of old regime. If the typical attribute of revolution is that the
insurrection of revolutionary masses overmatch the regime by military power, so we
cannot use the mark “revolution” for the events in the Czechoslovakia in the end of
1989 (Dvorakova&Kunc, 1994: 64).

On the other side, if we apply the theory of A. Giddens only to the short process of
Fall of Communist regime in Czechoslovakia in the period of so called *“Velvet
revolution” (November-December of 1989), so we must affirm validity of theory of L.
Edwards too. This short period we can only nameas collapse of old regime.

If we try to apply the theory of phases of transition to democracy of
DankwartRustow (Rustow, 1970), we can differentiate these three phases of
Czechoslovakia’s transition (Bure$ 2004):

1) Preparatory phase (from 17" November until 27" November of 1989):

We can delimitate this first phase in the period between 17" November and 27"
November in the case of Czechoslovakia, because the power-holders of old regime
acceded to negotiations with the opposition after mass supported general strike, held on
27™ November of 1989, when they have seen the power of oppositional movement.
This phase was started by suppression of student’s demonstration by the police of
Communist regime and by creation of Civic Forum. This oppositional movement
immediately protested against violet reaction of the regime, and formulated its first
claims, which have presented to the public. Both poles of conflict were clearly defined
— the opposition and power holders. Radical claims of Civic Forum leaded to distinctive
critique of existing political system. The power holders on the other side examined for
the force (power) of oppositional movement. This oppositional force was confirmed
especially by mass protests of public in general strike on 27" November of 1989. The
representatives of Communist regime have got to know, that they could not suppress
their rivals by violence, because the number of openly protesting people in Prague’s
streets is so big (750.000 protesters on Letna square on 25™ November of 1989). They
are re-oriented to the initialisation of dialogue with opposition and careful negotiations
how to solve this situation of political crisis.

2) Decision phase (from 28" November of 1989 until June of 1990):

This phase started by enclosure of (unwritten) agreements about mutual respect,
which was expressed by promise that neither side will not aspire to destroying its rival.
They henceforth exists the distinctive contradictions between both camps in view of the
solution of crucial programmatic questions of transition and of the procedure of
negotiating. The enclosure of frame agreements about basic steps to building of
democratic political system is main aim at this time. The realisation of these agreements
is afterwards not only a technical problem, but its success/failure is dependent on many
factors of societal development.Realisation of those agreements is hardly enforceable
from this reason. It can happened very often, that real process of transition to
democracy can more or less deflect from the parameters of origin agreements because it
is influenced by general situation of society (elected way of economic transformation,
way of reform of law, societal traditions from the period of authoritarian regime = Path
Dependency).

In case of Czechoslovak transition we can terminate this (above-mentioned) phase
from the beginning of negotiations between opposition’s leaders and Communist PM L.
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Adamec (started on 28th November of 1989) until designation of new Czechoslovak
government with the majority of non-communist ministers (on 10th December of
1989). The negotiators made agreements also about other political steps: change of the
Constitution in three articles (set off article of monopolist power of Communist party,
article of National Front as compulsory frame of party system and article of Marxism-
Leninism as compulsory base of every education and science). It was promise of
important changes which could be interpreted as the beginning of real transition to
democracy. Validity of these agreements was certified by a few very important steps:

e the session of federal parliament (Federal Assembly) in which the
Constitutional changes were adopted on 29th November 1989

o designation of new Czechoslovak government (called “government of National
understanding™) on December of 1989

o election of leader of Prague Spring 1968 AlexandrDubcek to the position of
chairman of Federal Assembly on 28" December of 1989

o election of leader of opposition Vaclav Havel to the position of the president of
the Czechoslovakia on 29" December of 1989

o realization of free democratic parliamentary elections in June of 1990.

In regard to another observed factor of transition — deepness of political change —
we can argue, that in the period until the end of 1989 were realised personal changes in
main constitutional institutions. But they were still 2/3 of political positions occupied
by communists at the time of election of Vaclav Havel as the President (Suk 2003: 29).
Structural reform of political system was started by adoption of new election law in the
beginning of 1990.

3) Habituation phase (from June of 1990 until June of 1998):

»A distasteful decision, once made, is likely to seem more palatable as one is
forced to live with it. Every-day experience can supply concrete illustrations of this
probability for each of us.....It is, above all, a process for resolving conflicts within
human groups-whether these arise from the clash of interests or from uncertainty about
the future. A new political regime is a novel prescription for taking joint chances on the
unknown. With its basic practice of multilateral debate, democracy in particular
involves a process of trial and error, a joint learning experience. The first grand com-
promise that establishes democracy, if it proves at all viable, is in itself a proof of the
efficacy of the principle of conciliation and accommodation. The first success,
therefore, may encourage con-tending political forces and their leaders to submit other
major questions to resolution by democratic procedures.“(Rustow, 1970: 358).

In this phase the politicians and citizens are getting used to results of closed
agreements and make sure about fruitfulness of solutions of political problems through
the way of the agreement of political powers. New political system is opening to
various opinion flows and to alternative ways of solutions of societal problems.Very
important is the ability of regime to produce new generations of democratic politicians,
who are not burdened by heritage of the past (traditions from non-democratic regime
neither the compromises, handled in the first phase of transition). This phase is
markedly determine by new electoral system, which is chosen in the beginning of
transition. The proportional electoral system is considered as most favourable for
consensual process of transition and building of new democracy (Dvotakova&Kunc,
1994: 136). But we must appreciate, that the electoral law reforms in post-communist
countries were characteristic by *“radical institutional dislocation” when the
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parliamentary way of adoption of electoral law was replaced by process of non-formal
talks by round-table (Poland, Hungary, Czechoslovakia) or by executive decision
(Romania, Russia) (Charvat, 2013: 21).

This third phase started by free democratic election in June of 1990, which built
fundaments of new political and economic system. The results of election confirmed
the course of Civic Forum from the end of year 1989 on one side, but it did not decided
the concrete way of following reforms of political and economic transformation on the
other side, because majority of candidate subjects had only very tenuous political
programmes.It still continued creation of opinions of each political subject and its
transformation to classic political parties after the election in 1990. It is why is very
difficult to decide concrete time of ending of this third phase. We can mark the
December of 1992, when was the new Constitution of the Czech Republic adopted as
one of the ends of transformation of constitutional system, but it is not the end of
creation of the political system. For example the formation of Czech party system and
crystallization of voter’s interest group (cleavages) continued at least until do election
in 1998, which won the social democrats as main opponent of the way of economic and
social transformation from the nineties, which was leaded by right liberal Civic
Democratic Party (ODS) and its leader prime minister Vaclav Klaus.

The specialist who deal with the theories of transition are not unified about thy
typology of Czechoslovak transition (Civin, 2002). We can see these various
interpretations:

e Samuel Huntington: Czechoslovak transition named as “displacement”.
Thanks the cooperation between old and new political elites the power was displaced
from the old to the new elites (Huntington, 2008: 155).

e Terry L. Karl and PhillipeSchmitter named Czechoslovak case as “reform”,
initiated by mobilization of masses from below and the elites solve the political crisis
by compromise agreement (Karl &Schmitter, 1991; Dvorakova&Kunc, 1994: 64-66)

e Juan J. Linz and Alfred Stepan marked fall of Czechoslovak Communist
regime as *“collapse”, which leads to radical change of all structures and to
marginalization of leaders of old authoritarian regime (Linz &Stepan, 1996: 322-333).

e Czech Scientist MiroslavNovak considers Czechoslovak transition “to be
enforced” by mass mobilization, oppositional movements and by the influence of
international factors (defensive Soviet foreign policy) (Novéak, 1999: 144).

e Slovak Scientist SonaSzomolanyi defines Czechoslovak transition as
“negotiated collapse™ and argues that it is example of combination of collapse of old
regime and negotiations between ruling elites of old regime and the opposition
(Szomolanyi, 1999: 21). Czechoslovak Communist regime fall down, when the armed
services did estop intervene against protesting people, and the Communist leaders did
not want to risk massive massacre. When the regime began fall down, it started the
negotiations with the opposition.

The process under observation may be labelled without challenge as one of
fundamental political change. The above-mentioned factors, in particular the lack of
preparedness for political change by the opposition and the inability of the Communist
Party leadership to reform its regime, tend to the conclusion that the transition in
Czechoslovakia was a consequence of the collapse of the old regime. This collapse
resulted in the elimination of an authoritarian political system and the start of the
transition toward creating a stable democratic organization.
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Information and propaganda

Information management constitutes an essential strategic point followed by all
contemporary political mechanisms, in order to enhance and maintain their cohesion, as
well as to reproduce their power structures. “The control of information constitutes an
effort of utmost importance for political powers in order to manage public opinion and
maintain public control” (Tumber, 1993).

Beyond any doubt, the biggest quantity of information headed towards the wider
public, does not necessarily constitute a qualitative improvement compared to the past,
because it is aimed at -in many occasions- just to entertain or even deceit (Pleios, 2011).
A major part of information is actually misinformation, due to various interests -
especially political powers and financially strong factors- that have created and formed
its presentation (Webster, 2006: 162). Mass information broadcast, by communication
systems,” which has undergone specific manipulation aiming at influencing public
opinion, especially under the scope of political communication, leads to propaganda
(Lippmann, 1927; Jackall, 1995; Edelstein, 1997; Webster, 2006: 168). Its techniques
are frequently used by politicians, advertisers, journalists and all those interested in
influencing human behavior.

Information revolution has led to a plethora of available information, which results
to the everyday “contact” of people with hundreds of messages (Pratkanis & Aronson,
2001; Taylor, 2004: 61). Those messages not only try to persuade us through interaction
and the analytical presentation of arguments (persuasion), but as well through the use of
symbols and techniques causing sentimental reactions, the one-sided presentation of
evidence, the selective presentation of the aspects of a certain issue, even with lies,
characteristics that lead to the domain of propaganda.

For a most possible precise definition of propaganda, so as not to let it lose its
analytical strength, we locate it in the field of political discourse and political
communication and distinct it from persuasion. The latter is an effort of dissemination
of views and opinions on behalf of the communicator, through reference to a variety of
evidence and rational argumentation, the interaction and satisfaction of the intentions of
both the pursuer and the pursuee (Jowett & O’ Donnell, 1995: 1; Barker, 2002: 4-5). On
the contrary, propaganda, even though it engulfs persuasion, differs from it, in the sense
that it avoids the extensive presentation of evidence, makes -intense- use of the
sentimental factor and seeks to persuade in order to serve the aims of the propagandist.

The main carriers of propagandistic messages that aim to the public opinion are
mass communication media and the discourse, which -expressed through them- reaches
wide audiences. Therefore, the approach of propaganda is focused on the discourse used
to disseminate its messages. After all, communication- mediated or not- constitutes a
constant social phenomenon: it always exists within social contexts built in various

“ As communication systems we consider Mass Communication Media, such as Press,
Radio, Television, Cinema, and all applications allowing mass or private communication
within the internet environment (news sites, various content sites, social media, applications
such as e-mails and chat applications). Our focus is mainly in communication systems based
on commercial rationale which end up offering infotainment through the dissemination of
information that serves specific interests of sponsors, advertisers, public relations and the
intense information management by political actors, corporations and other factors.
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ways, which, in turn, have a structural impact on the communication that takes place
(Thompson, 1999: 30-31; Demertzis, 2002: 369).

Propaganda, beyond its constant existence within the political, financial and social
action domains, is being exercised in a more intense way during periods of crisis
(Lehmann, 2003; Thussu & Freedman, 2003: 235). As such, it can be a war crisis, as the
historical examples of the two world wars have shown (Allan & Zelizer, 2004), but can
also be political, financial or social (Taylor, 2004), like the one taking place nowadays
in Greece. During such periods a wide use of propaganda methods takes place
(information source control, influence of the Media, one-sided presentation of events,
sentimental and logical argumentation, generalizations), so as to influence the audiences
in favor of certain interests. This propaganda takes place especially in crisis periods,
because the citizens do not participate in any -institutional- way in the forming or
solving of crisis situations, acting mainly as “fact observers”.

Given the fact that political elites form the developments during crisis periods, they
need propaganda more than any other occasion, as a means of legalizing their decisions
and practices before citizens. Main target of political elites and the Media, especially of
the mainstream ones, is not to inform wide publics on facts, but to mobilize their
audiences in order to support specific policies (Thussu & Freedman, 2003: 178), trying
to legalize those policies in the eyes of the citizens (Allan & Zelizer, 2004).

Also, propaganda is an adaptive to different social context phenomena, using them at
the same time in order to achieve its aims. Propaganda, therefore, is being adapted to
the media of communication it uses, trying to take advantage of their structure and
operational culture, so as to serve its purposes (Miotto, 1953; Ellul, 1973; Chiotis,
1986).

Propaganda is a part of contemporary reality. It is placed within the social, political,
and financial activity of modern societies, while it occurs in more intense way(s) during
periods of crisis. Propaganda constitutes a rational, mainly political, communication
process, exercised through the dissemination of information via the Media. It can
actually be considered as a foundation element of the “construction” of social, political
and financial “realities” and of the exercise of influence -in favor of the propagandist- in
a unilateral way to the views, opinions and behaviors of the subjects that act within
these realities. (Doxiadis, 2013).

Propagandistic methods which have been implemented throughout the centuries are
characterized by a Manichean rationale for viewing the world. Thus propaganda divides
the world in “good” and “bad” people, in “friends” and “enemies™, in “us” and *“them”,
in “solutions” and *“dead ends”, in “progress” and “regressiveness”. In this sense,
propaganda seeks to influence people in a unilateral way.

Propaganda, due to the modernization of politics (Demertzis, 2001), has expanded
its reach, including its implementations for governmental and public administration
purposes. The more public opinion constitutes a factor that influences politics, including
the race of political parties to gain public acceptance and support, the more intense the
need for persuasion of the civilians in terms of the acceptance of political decisions or
even already implemented policies will be (Corner, 2007).

Propagandistic methods

Basic propaganda characteristics according to Snow (2002: 40) are its “intentional
communication practice, planned to influence the behavior of the target audience and
the dissemination of unilateral information. Propaganda techniques include the selective
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publication of evidence or partly presented facts, stress out threats or dangers, they
demonize the enemy, and interpret the facts in very specific ways and take advantage of
methods and arguments aiming at both the rationale and the sentiments of the receivers
(Theodorakopoulos, 2006).

Among the variety of propagandistic methods, we underline some basic characteristics:
1. Lies and the deliberate construction and dissemination of specific- usually unilateral-
information.

2. The use of exaggeration aiming at the distortion of either positive or negative (for the
propagandist) information.

3. The direct or indirect evocation to fear or desire (evocation to feelings).

4. The use of rhetoric frames so as to promote generic notions (e.g. trust, discreetness)
and to organize the meaning and values in ways beyond rational argumentation (Corner,
2007: 674-675).

The first organization to systematically analyze propaganda methods was the Institute
for Propaganda Analysis (IPA), which named seven propaganda methods: name calling,
glittering generality, transfer’, testimonial, plain folks, card stacking and bandwagon.
Based on the rationale of the IPA, Conserva (2003) presented 89 different propaganda
methods, dividing them into seven general categories (faulty logic, diversion or evasion,
appeal to the emotions, falsehood or trickery, playing on human behavioral tendencies,
methods of style and methods of reason and common sense). Some of these techniques
are included into the current research.

Methodology - Main research question

Based on the abovementioned theoretical framework, the presentation and
evaluation of the first bailout mechanism (Memorandum of Understanding - MoU) of
the Greek economy will be examined, through statements of politicians and journalists
in prime-time news bulletins of Greek television and Greek internet news sites. The
choice of these media is based on the fact that they constitute the main pylons of news
information in Greece. Television is up to now the mainstream medium, while internet
is the most rapidly developing medium in Greece.

The methodology used for the purposes of the current research was quantitative
content analysis with the use of a structured coding frame. Content analysis transforms
content of mostly qualitative nature into a form of data with either qualitative or
quantitative form. It can be briefly defined as the systematic, based on scientific criteria,
quantitative or qualitative analysis of the characteristics of various messages (Berelson,
1952; Kiriazi, 2001; Neuendorf, 2002: 1). It constitutes a systematic, reproducible
technique of transforming the words of a text' into fewer categories of meaning, based
on specific codification rules (Stemler, 2001; Miller & Brewer, 2003), allowing the
researchers to examine big amounts of data through a systematic methodology.

The research conducted includes specific propagandistic methods, which can form a
propagandistic public discourse. The choice of these methods forming our coding frame
was made after a pilot research in a small sample of the examined political and

“ Aim of the propagandist is to correlate an idea, or an object to something or someone
admired by the people, usually to commonly accepted institutions.

" The term “text” is not being used here with the specific essence of written discourse, but
includes many different forms of communication, which might be meaningful such as
interviews, letters, diaries, fiction stories, proceedings, audiovisual content etc.
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journalistic discourse, so as to figure out which propagandistic methods describe in the
best way possible the uttered- by politicians and journalists- public discourse as far as
the MoU is concerned. More specifically, the pilot research was conducted in 50
political and 50 journalistic discourse utterances for the MoU, through the examined
Media, so as to consolidate the more widely used methods of argumentation and to
include in our research coding frame.

As already mentioned in our theoretical framework, the evocation of feelings is a
widely used propagandistic method. For the aims of the current research, the practices
which aim at the provocation of certain feelings can be divided in two categories
(negative and positive feelings). On one hand, “fear”, “uncertainty”, “dead end”,
“scapegoat”, “name calling”, “dilemma” are methods which aim at causing negative
sentiments to the consumers/receivers of the discourse. On the other hand, “hope”,
“patriotism”, “decisiveness”, “plain folks”, “euphemism”, “altruism”, and “flattery of
the people” are methods which aim at causing positive sentiments to the
consumers/receivers of the discourse. All those sentimental methods are used so that the
propagandee receives the views of the propagandist by mobilizing her/his sentimental
mechanisms. These methods have been named “sentimental methods™ for the purposes
of the current research (Myers, 2004)".

In addition, one can find methods which aim at mobilizing the thought of the
propagandee (logical methods). Based on our pilot research, we came up with eight
methods mainly used to address the thought of TV viewers or news sites’ readers. These
are the “reference to economic sizes with the use of specific data”, the “reference to

specific political decisions of treaties”, “reference to structural problems of the Greek

LL N1

economy using specific evidence”, “reference to possible of real consequences by the
implementation of the MoU with the use of specific evidence”, “selective acceptance of
mistakes (especially on behalf of the politicians) or the difficulties included in the
MoU”, “emphasis on specific points of the MoU”, “invocation upon sincerity” and
“presentation of specific alternative -to the MoU- solution(s)”.

Main objective of the current research was the effort to create quantitative
propaganda scales, based on the categorization of propagandistic techniques as being
either sentimental or logical. Therefore, two propaganda scales were created: the first
one based on the sentimental methods and the second one based on the logical methods.
The consolidation of these two scales forms the total propaganda scale in the
presentation of the MoU by politicians and journalists. The sentimental scale has
possible values ranging from O to 13, the logical scale has possible values ranging from
0 to 8 and the total propaganda scale has possible values ranging from 0 to 21 (counts
the use of both sentimental and logical methods by each speaker).

We have to note at this point that the scales measure the number of different
propagandistic methods used by the communicators and not the overall number of the
methods used by each communicator.

“ In psychology, sentiment is often defined as the complicated experience of feelings, which
ends up to natural and psychological changes influencing thought and behavior.
Sentimentalism is connected to a wide variety of psychological phenomena such as
temperament, personality, mood and motive.
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Finally, our main research question” is whether the particular propagandistic scales
differentiate with respect to various independent control variables, such as the kind of
the medium (TV bulletin or news site), status of the speaker, date, time duration,
ideological orientation of speaker and other variables, which are presented in detail in
the next chapter of the present paper.

Research material

As far as TV is concerned, the current research focused on the prime-time news
bulletins of the TV stations ALTER, MEGA, and NET (former public television). The
choice of these TV stations was made on various reasons, such as the high audience
rates, the politically focused agenda, the presentation of both political and journalistic
discourse, and the representation in the research of both private and public stations.

As far as internet news-sites are concerned, the choice of the web sites for the
research was more complicated, due to the “grammar” of the medium. Given the fact
that among the main objectives of the current research is to figure out whether and how
the internet propagandistic discourse, having to do with the MoU, differs from the one
of television, several web sites were chosen. Within the Greek news sites domain, one
can observe the existence of two basic categories of web pages: the ones that constitute
divisions of already existing communication media before the internet era (especially
newspapers sites) (Meyer & Hinchmann, 2008: 186), and those which have been
created within the internet era as plain web sites. Given that this dualism cannot be
neglected, websites of both “genres” were chosen.

At the same time, one must seek for web pages with high numbers of visitors,
(Papacharissi, 2011),T because, as we already mentioned in our theory, propaganda, in
order to disseminate its messages in the web environment, needs a certain (big) mass of
web page visitors. Our quest in the internet based on these two factors, led us to the
choice of the following pages:

1. Web sites belonging to “traditional” (pre-internet) news corporations:
www.Kkathimerini.gr (conservative), www.tanea.gr (central), www.enet.gr (leftist),
which stand as the “representatives” of traditional media organizations focused in the
field of Press.

2. Purely internet web sites: www.newsit.gr kot www.news247.gr, which were found,
at the time the research refers to, in the first and second place of Alexa ratings (2012) as
far as Greek news sites are concerned.

The research period refers to February 1% to June 30™ 2010. This period covers the
communicational environment for the first bailout agreement of the Greek economy,

“ The results presented here are part of the research conducted for the PhD thesis of Stamatis
Poulakidakos “Propaganda as an essential ingredient of public discourse. The presentation
of the MoU by the Greek Media”. In this thesis, it is statistically proven that political and
journalistic discourse, as presented in the researched media, has been propagandistic either
for or against the MoU (as a bailout solution for the Greek economy) and the use of
propagandistic methods, which form the propaganda scales, was conducted in a unilateral
way.

" The internet usage rating is a complicated procedure. Precise data can only be produced by
each site’s administrator. Among the few sources of such data is Alexa web page
(www.alexa.com), where one can find a more or less indicative hierarchy of the one hundred
most famous web sites per country.
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known as “Memorandum” or “MoU”, for a total period of five months, which lies both
before and after the approval of the “Memorandum” by the Greek Parliament, after
which it became a law of the Greek state (Law 3845/May 6" 2010). This period, having
as middle reference point the announcement by the then Greek Prime Minister George
Papandreou that Greece would accept to participate to the *“European Bailout
Mechanism” (widely known as Memorandum in Greece) on April 232010, focuses on
the discussion concerning the Memorandum, both before and after its implementation.
Due to the extremely big number of TV news items and internet publications, specific
dates were chosen through systematic random sampling, of which the total media
content was examined. Two days per week were selected, either Wednesday and Friday,
or Thursday and Saturday, combinations which were taking turns in consecutive weeks.
The choice of two days per week provides us with relatively high sampling rate of 29%
(43 out of 150 total days of the period of interest).

Given that the research focused on the views expressed by the politicians and
journalists concerning the Memorandum, our unit of analysis was the self-contained
meaningful written- in the websites- or television statement (interview bite) of either
politician or journalist concerning the Memorandum (Hallin, 1992; Blumler &
Gurevitch, 2001; Lundell & Ekstrom, 2010). Finally, the control variables were the
following:

1. Medium kind (television 41.3%, internet 58.7%)
2. Medium name (ALTER 15.7%, MEGA 14.5%, NET 11%, enet.gr 23.9%,

kathimerini.gr 9.7%, tanea.gr 10.4%, news247.gr 6.7%, newsit.gr 8%)

3. Date before (33.1%) or after (66.9%) the acceptance of the bailout mechanism

(with turning point the 23" of April 2010)

4. Month the statement was made (February 4.1%, March 13.4%, April 42.5%,

May 19.3%, June 20.8%)

5. Statements’ duration/length (brief-up to 30 secs./100 words (61%), middle- 31-

60 secs./101-200 words (20%), extensive- more than 1 minute/ more than 200 words

(19%))

6. National identity of all speakers (Greeks 81.3%, non-Greeks 18.7%)

7. Status (politicians 79%, journalists 21%)

8. Ideological orientation of politicians (left 19%, center 49.4%, right 31.6%) (
n=1159)

9. Political party of Greek politicians (PASOK 53.4%, ND 17%, KKE 10.2%,

SYRIZA 13.6%, LAOS 4.9%, independent cabinet member 0.9%)" (n=923).

The before mentioned variables seek to provide us with a more specific “image” for
the different characteristics of the examined statements of politicians and journalists.
The total sample size is 1468 statements (n=1468), while the data processing and
analysis were conducted using IBM SPSS Statistics 20.

Results
Our analysis will be focused, first, on the two propaganda scales (sentimental and
logical), which are built from the data we gathered, and their possible differentiation

“ PASOK: social democrat party (center), New Democracy: christian democrat party (right),
KKE: communist party (left), SYRIZA: socialist/leftist party (left), LAOS: nationalist right
wing party (right).
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with respect to the nine independent control variables, through the implementation of a
Multivariate Analysis of Variance (MANOVA) procedure.

Table 1: Multidimensional tests for the two propaganda scales (sentimental and
logical with respect to the effect of the independent control variables (MANOVA).

Multidimensional Tests

Effect Hotelling’s trace value F test value 5'9““"0?““
value (sig.)

Medium .068 5.008 .000

Medium kind .045 4.357 .000

Date per month .021 2.345 .017

Statements’

duration/length 236 51.905 000

Ideolo_g_lc_al orientation 002 0.996 370

of politicians

Political party of

Greek politicians 019 2.850 009

Date before or after

the acceptance of the | .003 1.246 .288

bailout mechanism

Status .002 0.855 426

National identity .361 3.359 .000

According to the results of Table 1, the medium, the medium kind, the date per
month, the statements length/duration, the political party of Greek politicians and the
national identity of the communicators influence the two propaganda scales, while the
ideological orientation of politicians, the date, whether it is before or after the
acceptance of the bailout mechanism, and the status of the communicators have no
significant effect on the two scales.

As far as the total propaganda scale is concerned (see Table 2), the means differ
significantly for all the independent control variables through which the scale is
analyzed.’

" The statistical hypotheses of the MANOVA procedure are as follows: Null hypothesis Hy:
The means of the two propaganda scales do not differ significantly per Medium/ Date per
month/ Statements’ duration/length/ Ideological orientation of politicians/ Political party of
Greek politicians/ Medium kind/ Date before or after the acceptance of the bailout
mechanism/ Status/ National identity, versus Alternative Hypothesis H,: Not Hy, i.e., the
means of the two propaganda scales differ significantly.

" The statistical testing was conducted at the 0=0.05 significance level, due to the large
sample size.

* The statistical hypotheses for the Analysis of Variance (ANOVA) procedure are as
follows: Null Hypothesis Hy: The mean of the total propaganda scale does not differ
significantly per Medium/ Date per month/ Statements’ duration/length/ Ideological
orientation of politicians/ Political party of Greek politicians, versus Alternative Hypothesis
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Table 2: Total propaganda scale mean testing per control variables (ANOVA).

W: Welch
gt variaes | TS| Sniece | B Sroun | St
test value
Medium 22.401 000 \éVF::“SGE?) :ggg
Date per month 6.042 .015 \éVF: =4§’ ?S%O ggg
e w0 oo |werm o
e P R T
S T I s

The mean values for the three scales with respect to the independent control variables
are depicted in Graphs 1-5.

The news sites tanea.gr and enet.gr appear to have the highest prices of total
propaganda, with mean values of 3.04 and 2.73 methods respectively (Graph 1). The
same sites make use of the most sentimental propagandistic methods, 2.21 for enet.gr
and 2.18 for tanea.gr. The tanea.gr news site, also leads the use of logical propagandistic
methods (0.86), followed by kathimerini.gr (0.62). An overall result is that the first two
places in the use of propagandistic methods for all three scales “belong” to news sites.

Graph 1: Propaganda scales per medium.

5,00

—ii—Totai Propaganda Scaie

32,00 A

2,00 N = 153 1,97 1,96

1,00

The use of propaganda scales, apart from the logical propaganda scale, differs per
month of the statements of the communicators. One can observe (Graph 2) that the
propagandistic effort is steadily becoming more intense for the whole five months of the

Ha: Not Ho, i.e. the mean of the total propaganda scale differs significantly. The
differentiation of total propaganda scale will be tested with respect to the rest of the
independent variables having two categories through t-tests, while the relative results are
presented in table 3.

“ Sentimental, logical and total propaganda methods scale.
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research period, a fact revealed by the steady increase in total propaganda scale, even
after the acceptance of the bailout agreement. Another thing worth mentioning is the
slight decrease of the logical propaganda as the months go by.

Graph 2: Propaganda scales per month of statements.
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>\)(—)(’59\)(_’_’)’%6
A5
0,00
February 2010 March 2010 April 2010 May 2010 June 2010

As expected, propaganda scales are increasing according to the length of the
statements, reaching a mean of almost four propaganda methods for the most extensive
statements (more than 200 words, or 1 minute). Of equal importance is the fact that
even short statements have a mean of two propaganda methods, consisting mainly of
sentimental propaganda methods (Graph 3).

Graph 3: Propaganda scales per statements’ duration/length.

5,00
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3,96
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3,00 3,02
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,61
A3
0,00
Short statement (up to 100 Middle statmenet (101-200  Extensive statment (more
words or 30 secs.) words or 31-60 secs.) than 200 words or over 60
secs.)

With respect to the number of propagandistic methods used by the representatives of
different ideologies, the MANOVA procedure did not reveal any significant differences
between the sentimental and the logical scales. However, the ANOVA procedure
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revealed a statistically significant difference between the total propaganda scale and the
different ideologies, a fact that in our opinion has to do with the limited presence both in
terms of times and duration, and therefore use of propagandistic methods, of the
representatives of LAOS party (one of the two right wing parties).

Graph 4: Propaganda scales per ideology.
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The use of propaganda by politicians of different Greek parties differs significantly.
One can observe (Graph 5) that parties opposed to the bailout agreement such as the
New Democracy (mean=2.37) or the Communist party (mean=2.34), make a more
intense use of sentimental methods. The governing party of PASOK (mean=2.18)
appears to use mainly sentiments too, to influence for the bailout agreement. The third
opposition party of SYRIZA appears to be pretty close to PASOK in a quantitative
sense (mean=2.10), and lastly we encounter LAOS with an average of 1.36
propagandistic methods, due to the limited presence of its representatives in the
examined media.

Graph 5: Propaganda scales per Greek political party.
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Finally, the t-tests we conducted to explore the effect of the four independent
variables with two possible outcomes (medium kind: tv/internet, Greek/non- Greek
communicator, before/after the bailout agreement, politician/journalist) indicated that
the mean of the total propaganda scale depends on all four variables (Table 3).

Table 3: Total propaganda scale per medium kind/ nationality/ date/ status.

Mean value of significance
total propaganda | t-test value g .
value (sig.)
scale
Television 2.27
-5.252 .000
Internet 2.70
Greek 2.70
12.890 .000
Non Greek 1.73
Before agreement 2.33
-3.514 .006
After agreement 2.62
Politician 2.43
-2.029 .043
Journalist 2.85

Obviously (see Table 3), the internet statements appear to have a higher mean of
propaganda use compared to the TV ones. In addition, Greek communicators use
significantly more propaganda methods to influence their audiences, than non- Greek
communicators. Apart from that, we should underline the intensification of the
propagandistic communication around the bailout agreement after its acceptance by the
Greek government, as well as the fact that journalists appear to make use of more
propagandistic methods in their sayings compared to politicians, making more extensive
statements at the same time.”

Conclusions

As a first comment on the results, one can observe that more than two
propagandistic methods are encountered in every medium. MEGA channel is in the last
place with 2.18 methods while the news site tanea.gr is in the first place with an average
of 3.04 methods. This finding alone underlines the significant presence of
propagandistic methods in the public discourse regarding the “memorandum”, the first
bailout agreement implemented in Greek economy. At the same time, the formation and
analysis of the propaganda scales, let us come up with the conclusion that the
implemented propaganda is firstly and foremost a sentimental one.

* The differentiation in statement duration/length between politicians and journalists is
statistically significant (X* test=295.094, sig=0.000). A percentage of 70.6% of the
politicians make short statements, 19% medium and only a 10.4% extensive statements. On
the other hand, 25.2% of journalists make short statements, 23.9% medium and more than
half journalists (50.8%) make extensive statements.
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As expected, more extensive statements include more propagandistic methods, with
the largest ones to average almost four methods (3.96). Noticeable, though, is the use of
propaganda in brief statements too, where, despite the fact that such statements are up to
30 seconds or 100 words, they average two (2.01) propagandistic methods.

Another useful observation is the slight decrease of propagandistic methods as we
move from the left to the right ideologies. This slight decrease does not refer to all right
wing parties, but mostly to LAOS, whose members appear much less in the public
debate regarding the bailout agreement. It is characteristic that LAOS’s members appear
only 44 times, whereas New Democracy members appear 155 times. Additionally, only
three members of LAOS make large statements, when the members of New Democracy
being accessible to the media reaches the 70 members. Moreover, right wing politicians
seem to ground their propaganda slightly more on logical methods, compared to their
left wing colleagues, who construct their communicative strategy on the attempt to
create certain feelings to their audiences.

The Communist party appears to be the protagonist in the use of sentimental
methods as far as the left ideology is concerned (mean= 2.34), whereas at the same time
its members use only 0.11 logical method, making its propagandistic argumentation
almost totally sentimental.

The governing party of PASOK appears to try to input in its political discourse a bit
more logical, without approaching, though, an average of even one logical method
(mean=0.56). This “logical” tendency can be explained by the fact that PASOK, being
the government at that time, uses more the “reference to inherent problems of the Greek
state” and the “political conditions formed within the EU”, so as to justify its decision to
accept the bailout agreement.

Among the most interesting findings is the increasing course of propaganda
methods during the months we examined. This course appears to be steadily increasing
as the months go by and the discussion on the bailout agreement is placed at the center
of public debate. The most important feature though, is that propaganda on the
agreement keeps on characterizing the statements of both politicians and journalists
even after the official voting and implementation of the agreement, even when its
details and the measures it included, could be accessible via its publication to
everybody. This implies that the propagandistic procedure around the “Memorandum”
was a long- term one, and was not at all ended with its implementation. Quite the
contrary, it continued- and still goes on- with even bigger intensity.

The steadily intensified propagandistic presentation of the bailout agreement, even
after its implementation by the Greek government, brings us to the rationale presented
in our theoretical framework. According to that, propaganda is a continuous
phenomenon, which aims at creating specific *“contexts™ around the subjects it seeks to
influence. In our occasion, every part, either political or journalistic, seeks to create a
specific context for the perception of the bailout agreement on behalf of the citizens-
consumers of Media content, either in a positive or negative way.

Propaganda is an essential element of the publicly presented political and
journalistic discourse and not only a fragmented practice implemented in specific cases.
This situation is being enhanced by the Media too, as they encourage a fragmented and
restricted presentation of reality through their content and their interpretation of reality.
As we have already seen, significant factors in this propagandistic presentation of the
“Memorandum” are the journalists too, who, in their turn, try to influence the public
either for or against the bailout agreement with the use of propagandistic methods.
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The quantitative increase of the propagandistic presentation is accompanied by
another important -in a qualitative sense- finding: the steady increase of the sentimental
propagandistic methods and the simultaneous decrease of logical methods. This
constitutes a de facto win of sentiments over logical. The correlation we ran for this
relationship provided us with a value of r=-0.270 (sig.=0.000), which demonstrates a
rather medium but statistically significant negative correlation between the two
propaganda scales.

The heavily sentimental character of propaganda reveals a turn to propagandistic
techniques of the wartime crises of modernity, especially late modernity, rather than
more “mild” forms of propaganda, which include the -unilateral- use of logical
arguments as well. The propaganda characterizing the public debate of the first
“Memorandum” is firstly and foremost sentimental and not at all rational. Our
sentiments are “provoked” to be our perception mechanisms for reality.
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Abstract

Paper deals with the question of the party system change in the Czech Republic since
the 2010 parliamentary elections. Although at least since the mid-1990s, the Czech
party system has been considered more-or-less structured and one of the most stable
party systems among the CEE countries, by the 2010 parliamentary elections the
situation changed. Since then, the Czech party system is undergoing a process of a
major transformation. The main sources of this transformation were a significant
change of voter behaviour in the 2010 and 2013 parliamentary elections (especially an
erosion of voter support for established parties and the voter’s shift towards new
parties) and an inability of established parties to respond to this change. The main goal
of the analysis that is designed as a descriptive case study is to describe the nature and
intensity of the party system change since 2010 in the Czech Republic, even with the
use of selected quantitative analytical tools, commonly used in electoral analyzes in the
current comparative-political science research (volatility, effective number of parties).

Keywords: Czech Republic, party system change, stability, the 2010 parliamentary
elections, the 2013 parliamentary elections, electoral volatility.
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Introduction

Around the mid-1990s, the Czech party system simplified and stabilized its
structure and its format. Moreover, during the second half of the 1990s there were
distinct stabilization and concentration tendencies in the Czech party system, which
were accompanied by its partial consolidation. The 2006 parliamentary elections” then
became a kind of peak of this process. At the end of the 1990s and in the 2000s, the
Czech party system was referred to a number of experts at home and abroad as more-
or-less structured, established and relatively stable, and/or as one of the most stable
party systems in the region of post-communist Central and Eastern Europe (see, e.g.,
Birch, 2003; P3eja, 2005; Sedo, 2007; Deegan-Krause & Haughton, 2010; Koubek,
2010; Stegmaier & Vlachova, 2011; Hanley, 2011; Sedo, 2011; Charvat, 2012).

Probably the most visible feature of Czech party politics since 1996 (and prior to
the 2010 parliamentary elections) had been its closeness, particularly evident in the
stability (in the sense of continuity) of individual parties and of their identity, and only
very limited space for relevant new entrants, as well as low popular demand for them
generally. Although the presence of new parties was one of the enduring features in the
Czech party system prior to the 2010 parliamentary elections (e.g. the entry of Freedom
Union in 1998 or Green Party in 2006), it was a rather marginal phenomenon (for more
details see Hanley, 2010). In addition, all of these new parties have not prospered for
long — at first entered government, but once left the government, it also left the national
politics arena, and some of them later became extinct.

Not only interaction and political struggle between both of the two Czech major
parties, the right-wing Civic Democratic Party (ODS) and the left-wing Czech Social
Democratic Party (CSSD), dominated the electoral competition in the Czech Republic
since the 1996 parliamentary elections. After the 1998 early parliamentary elections,
five parties settled in the Chamber of Deputies of the Parliament of the Czech Republic.
In addition, four parties — namely Civic Democrats, Social Democrats, the Communist
Party of Bohemia and Moravia (KSCM), and the Christian Democratic Union —
Czechoslovak Popular Party (KDU-CSL) - had a permanent parliamentary
representation in the period 1992-2010, and therefore formed “the core” of the Czech
party system. Because all of them have been programmatic parties, these parties
possessed, thanks to the clear political and ideological profiles along the stable
cleavage, quite stable electorate. This was, for example, obvious from both relatively
stable patterns of voters™ behaviour and striking continuity in spatial patterns of support
across the country (for more details see, e.g., Kostelecky, 2012).

However, the 2010 Czech parliamentary elections result and subsequent process
showed that the Czech party system stability was "only" fragile, as Kevin Deegan-
Krause and Tim Haughton warned not long before the 2010 elections (see Deegan-
Krause & Haughton, 2010). The 2010 parliamentary elections saw a significant change
in voter behaviour, which strongly influenced the existing stability of the Czech party
system and resulted in a process of its inner transformation. The post-2010 trends were
subsequently confirmed and, to some extent, even enhanced in the 2013 elections.

The paper is designed as a descriptive case study and its main goal is to describe
the nature and intensity of the process of the Czech party system change outlined

“ In this text, the term ,,parliamentary elections* refers to the elections to the lower house of the Czech
Parliament, called Chamber of Deputies of the Parliament of the Czech Republic.
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above. In this sense, the paper tests the hypothesis that the process of the Czech party
system change since 2010 has been given by an erosion of electoral support of
established parties, which lost substantial support in the 2010 and 2013 parliamentary
elections, and by the arrival of new parties, as well as by a greater equalization of
individual party strength compared with the previous elections races. For measuring the
change and to prove the main hypothesis of the paper, there were used selected
guantitative analytical tools (see below) that are commonly employed in the current
electoral analysis research.

Data and strategy of measuring party system stability

The Czech parliamentary elections results were used for this analysis. Although
individual parliamentary elections results represent only a kind of symbolic milestone
that reflect trends and changes that have occurred in the period immediately preceding
the elections, its results allow to demonstrate the changes and measure them. The data
source has therefore become a publicly accessible elections archive of the Czech
Statistical Office (available at the website http://volby.cz) with all the Czech
parliamentary elections results.

A useful and predominantly used measure of aggregate stability and/or change of
party system has been a concept of electoral volatility, which captures the dynamics in
electoral support of parties across elections. Electoral volatility is computed by using a
formula introduced by Morgens Pedersen in his well-known article published in.
According to the Pedersen’s index, the value of electoral volatility is computed as the
sum of the absolute values of the changes (gains or losses) in the share of voter support
of each party between two consecutive elections, and divided by two (so that gains and
losses are not effectively double counted). That means, electoral volatility is defined as:

> lap]
V=—So— (1),

where n represents the number of parties, and Ap; means the difference of the vote
shares of each party obtained in two consecutive elections (Pedersen, 1979).

The aggregate values of Pedersen’s index are in the closed interval from 0 to 100",
The value of 0 would represent a situation in which the electoral support for all the
parties was exactly the same, unchanged in two consecutive elections. On the contrary,
the value of 100 would mean that all parties failed to defend a single voice from
previous elections, and/or that all the votes were distributed among new parties. In
general, the lower the value of electoral volatility, the higher the stability of the party
system, while increasing the value of the Pedersen’s index refers to a presence of some
destabilizing tendencies in the party system.

“ The Pedersen’s index computes the aggregate changes in electoral support for parties in two
consecutive elections at the level of the party system. In contrast, it is not able to capture the volatility
of voter preferences at the individual level. For a diachronic analysis of individual voter behaviour,
and/or for research of stability and change of individual voter preferences in two consecutive
elections, is this quantitative indicator rather inappropriate.
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However, the traditional Pedersen’s index has been criticized, especially in the
context of post-communist and Latin American countries, that it fails to distinguish
between volatility among established parties and vote transfers from established to new
parties (cf. Powell & Tucker, 2009; Mainwaring, Espafia & Gervasoni, 2009; Powell &
Tucker, 2014), what is, nevertheless, helpful and necessary for analyzing evolving party
systems, and crucial for the study of party system stability in the above mentioned
regions. Typically, in post-communist countries is electoral volatility mainly influenced
by shifts in voter support from established old parties (its vote share declines) to new
contenders that come from outside the previously existing party system.

That is why Eleanor Neff Powell and Joshua A. Tucker (see Powell & Tucker,
2009; Powell & Tucker, 2014), and Scott Mainwaring, Annabela Espafia and Carlos
Gervasoni (see Mainwaring, Espafia & Gervasoni, 2009) submit an adaptation of the
original Pedersen’s index. These authors suggest to decompose total electoral volatility
into two separate components: (a) volatility caused by the entry of new parties in
electoral competition and optionally by exit of the old parties (Powell and Tucker use
the designation “Type A Volatility”, some authors use a term “inter-system volatility™),
and (b) volatility caused by voter exchanges among existing (stable) parties (“Type B
Volatility” by Powell and Tucker, or “intra-system volatility” according to some
authors).

Because the understanding the party system change process in the Czech Republic
since 2010, it is necessary to know where electoral volatility comes from, the present
analysis will employ the Powell’s and Tucker’s adaptation of the conventional concept
of electoral volatility (Powell & Tucker, 2009; Powell & Tucker, 2014). Type A
Volatility is therefore defined as:

n n
|Z pot+z pw(t+l)|
_ _o=l w=1

V 0
A 2 (),

where p, refers to the vote shares of old disappearing parties that contested only the
first of two consecutive elections (at time t), while py is the percentage of votes of new
parties that contested only the second of the two consecutive elections (at time t + 1).

In contrast, Type B Volatility is calculated according the traditional Pedersen’s
index (see Equation 1). The only change is that only stable parties (parties contesting
both the current elections and the previous elections) are included in the calculation.
Type B Volatility is therefore defined as:

n

.l Api] _ _
_ =l , included all stable parties.
) 3).

Total Volatility is, by the logic of its definition, the sum of Type A Volatility and
Type B Volatility, what is equal to the original Pedersen’s index of electoral volatility.
Total Volatility is therefore computed as:

Vs

n
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Another measure employed by this analysis is Markku Laakso’s and Rein
Taagepera’s the so-called effective number of parties (see Laakso & Taagepera, 1979).
Although the effective number of parties index has become a subject to criticism (cf.,
e.g., Molinar, 1991; Dunleavy & Boucek, 2003; Dumont & Caulier, 2003), and later
even Taagepera himself highlights some of its shortcomings (see Taagepera & Shugart,
1989; Taagepera, 2007), the index is the most commonly used tool for comparative
analysis of party system size (see, e.g., Lijphart, 1994; Cox, 1997; Lijphart, 1999;
Wolinetz, 2006). Moreover, according to Taagepera, effective number of parties
remains more efficient tool than any other alternative (Taagepera, 2007).

According to Laakso and Taagepera, “the effective number of parties is the number
of hypothetical equal-size parties that would have the same total effect on
fractionalization of the system as have the actual parties of unequal size” (Laakso &
Taagepera, 1979). It is calculated as the reciprocal of the sum of the vote shares or seat
shares (as the case may be) of each party:

1

n

2p

= (),

where p; refers to the vote share or seat share of party i. Effective number of parties
can be calculated in two ways: either at the level of the entire electoral competition (it is
calculated by using vote shares) — the so-called effective number of elective parties
(ENEP), or only at the level of parties that won parliamentary seats are included (it is
calculated by using seat shares) — the so-called effective number of parliamentary
parties (ENPP).

The effective number of parties, whether in the form of the ENEP, or the ENPP,
offers information about concentration or fragmentation of analysed party system. The
lower the value of the effective number of parties the higher the party system
concentration. And vice versa, the higher the effective number of parties the higher the
party system fragmentation (the more parties in party system). In relation to the party
system stability analysis, it could be said that higher value of the effective number of
parties compared to the previous elections implies a presence of destabilizing trends in
the party system.

N:

The patterns of voting behaviour change in the 2010 and 2013 parliamentary
elections

The Czech party system transformation has been mostly affected by a change in
voter behaviour in the 2010 and in the 2013 parliamentary elections. While prior to the
2010 parliamentary elections, the long-standing Czech parties possessed both quite
stable electorates and more-or-less stable spatial patterns of support across the country,
the 2010 and 2013 parliamentary elections saw instead the destabilization of electorates
and spatial patterns of support of established parties.

The change of voting behaviour can be most clearly illustrated in three basic
aspects. First one is the erosion of voter support of established parties and voter’s
search for new alternatives. This is closely related to the second aspect, which is the
increase of the number of wasted votes (the votes cast the party, which did not obtain
parliamentary representation), mainly in the 2010 parliamentary elections when the
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number of wasted votes tripled as compared with previous elections results (see Table
1).

Table 1. Shares of wasted votes in Czech parliamentary elections since 1996
(percentage)

Elections year 1996 1998 2002 2006 2010 2013
Shares of wasted votes 11.16 11.29 12.55 5.98 18.85 12.62

Source: Czech Statistical Office Elections Archive.

This rapid increase in the shares of wasted votes in the 2010 parliamentary
elections was due to a combination of several factors. Voters voted more strongly for
new and non-parliamentary parties than ever before — even though, they have little
chance of electoral success. However, the 5 percent electoral threshold surpassed and
the parliamentary seats won only two of them, TOP 09 and Public Affairs (VV), while
another five parties received between 1 and 5 percent of the vote”. Moreover, the high
number of wasted votes was also influenced by exit of two parliamentary parties, the
KDU-CSL and the Greens. And last but not least, the change of voting behaviour
resulted in a greater use of preferential votes. Although the third-mentioned aspect does
not have a direct impact on the process of the Czech party system change, it also
illustrates the new phenomenon in voter behaviour since 2010.

The 2010 and 2013 parliamentary elections

As a consequence of the above mentioned change in voting behaviour, the 2010
parliamentary elections saw a significant and unprecedented decline in voter support of
both of the two major parties, the ODS and the CSSD. The ODS'’s vote share dropped
over 15 percentage points from 35.38 percent in 2006 to 20.22 percent in 2010, the
CSSD lost more than 10 percentage points from 32.32 percent in 2006 to 22.08 percent
in 2010. These two parties lost in sum 1,408,243 votes in 2010 compared to the 2006
parliamentary elections.

Also the other two long-standing parties, the KDU-CSL and the KSCM,
experienced a drop in the vote share. While a small drop of the KSCM's vote share
from 12.81 percent in 2006 to 11.27 percent in 2010 resulted in the same number of
parliamentary seats (as compared with the 2006 elections results), the drop in the KDU-
CSL'’s vote share from 7.22 in the 2006 parliamentary elections to 4.39 percent in 2010
was fatal and resulted in a loss of the parliamentary representation, for the first time in
the party long history, because the Christian Democrats, a constant element in
Czechoslovak and Czech parliamentary politics until the 2010 parliamentary elections’,
did not reach the 5 percent electoral threshold in 2013 (see, e.g., Stegmaier, Vlachova,
2011).

“ Moreover, just two of them, the KDU-CSL, and the Party of Civic Rights - ZEMANITES (SPOZ),
received more than 4 percent of the vote (the KDU-CSL 4.39 percent and the SPOZ 4.33 percent of
the vote). Sovereignity — Jana BoboSikova Bloc received 3.67 percent, the Greens won 2.44 percent,
and the extreme right-wing Workers Party of Social Justice received 1.14 percent of the vote.

" The Czechoslovak People’s Party (CSL) is one of the Czech oldest existing parties. It was founded in
1918 and it won parliamentary seats in each Czechoslovak and Czech parliamentary elections — in the
interwar period, in 1946, and also since the 1990 founding elections (since the 1992 elections, under
the name of the KDU-CSL).
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In the 2010 parliamentary elections, newcomers to national politics became
TOP09, established in 2009 by former leader of the KDU-CSL Miroslav Kalousek and
some of his colleagues after a prolonged internal party conflict, with 16.70 percent of
the vote, and V'V, established in 2001 as a local party in Prague 1, but shortly before the
2010 parliamentary elections VV decided to break into the national politics, with 10.88
percent of the vote™. These new parties succeeded mainly because they were able to
offer voters dissatisfied with the existing party politics an option to express their
discontent.

The entry of right-wing TOPQ9 is noteworthy for one other important reason.
While in the pre-2010 period, there was one dominant right-wing party in Czech
politics, the ODS, the 2010 parliamentary elections saw a transformation of the Czech
political right. Since 2010, there appeared a new relevant and also quite strong right-
wing alternative, TOP09, making it possible to talk about a duality of the Czech
political right. Moreover, the 2010 elections result of TOPQ9, including its electoral
success in the capital city of Prague, the former electoral domain of the ODS in the pre-
2010 period, was a sort of foretaste of that in the future could ODS lose its leading
position on the right wing of the political spectrum. This has actually happened in the
upcoming elections (see below).

The 2010 parliamentary elections saw also one more new phenomenon in Czech
politics when the party with the highest share of the vote, the CSSD, did not form the
government, due to its temporarily low coalitional potential, and the new governing
coalition was formed by second-placed (according to the number of votes) Civic
Democrats.

Because long-standing parties were not able to respond satisfactory to the public
dissatisfaction with Czech party politics, and poor political performance in general, the
new trends in voter behaviour, especially the voters™ willingness to shift to an entirely
new party, were confirmed in the 2013 elections, and, moreover, to an even stronger
extent.

While the CSSD, although being the main opposition party, experienced a small
drop from 22.08 percent of the vote in 2010 to 20.45 percent of the vote in 2013
(nevertheless, the CSSD is the only party winning more than 20 percent of the vote in
2013), the ODS’s vote shares decreased by 12.5 percentage points between the 2010
and the 2013 parliamentary elections, from 20.22 to 7.72 percent of the vote. In
absolute terms, this means that the ODS, as the senior government party, lost 673,618
votes in the 2013 parliamentary elections as compared with the 2010 elections (and
1,508,301 votes compared to the 2006 parliamentary elections).

Also ODS’s junior ally in governing coalition, TOPQ9, experienced a significant
drop in the vote share from 16.70 percent in 2010 to 11.99 percent in 2013. Overall,
right-wing parties weakened in favour of the new centrist-populist parties (especially in
favour of ANO2011 — see below) in the 2013 parliamentary elections. The ODS and
TOPO9 lost in sum 951,094 votes (17.21 percentage points) as compared with the 2010
elections results.

However, the 2013 elections result of TOP09, despite a nearly five percentage
points” drop in the vote share and despite losing the position of governing party, may be
considered a success. Not only has TOP09 maintained its parliamentary presence (in
contrast to the pre-2010 new parliamentary entrants, whose entry into government was

* For more detailed information about TOP09 and \/V see, e.g., Bures, 2012.
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the beginning of an early end in national politics). It has also newly become the major,
however, rather small, right-wing party in Czech politics.

The KSCM remained therefore the only long-standing party winning more votes in
2013 as compared with the two previous elections (12.81 percent of the vote in the
2006 elections, 11.27 percent in the 2010 elections, and 14.91 percent of the vote in the
2013 parliamentary elections). This was largely due to the fact that the KSCM has been
able to raise protest votes (for example in the 2002 parliamentary elections, the KSCM
had won 18.51 percent of the vote).

In addition to the CSSD, the ODS, TOP09, and the KSCM, another three parties
have won parliamentary seats in the 2013 elections. There have been therefore newly
seven parliamentary parties in in the Chamber of Deputies of the Parliament of the
Czech Republic, instead of the number of five parties, as it had been since the 1998
elections.

After the failure in previous elections, the KDU-CSL won 6.78 percent of the vote
and it has regained parliamentary representation in 2013. The KDU-CSL was
accompanied by the arrival of two newly formed political movements — ANO2011,
which have become the second strongest party with 18.51 percent of the vote (and,
therefore, it was seen both at home and abroad as the de facto winner of the 2013
parliamentary elections), and the Dawn of the Direct Democracy of Tomio Okamura
with 6.88 percent of the vote. In their electoral campaigns, both of the two new
movements criticized both the existing poor political performance and parliamentary
parties, and attracted, therefore, the voters looking for a change.

Table 2. Distribution of voter support among selected parties in the Czech Republic in
the 2006, 2010 and 2013 parliamentary elections (percentage)

The 2006
elections
The 2010
elections
The 2013
elections

Civic Democratic Party 35.38 20.22 7.72
Czech Social Democratic Party 32.32 22.08 20.45
Communist Party of Bohemia and Moravia 12.81 11.27 14.91
Christian Democratic Union — Czechoslovak 7.22 4.39 6.78
Popular Party

Greens 6.29 244 3.19
TOPO09 X 16.70 11.99
Public Affairs X 10.88 X
ANO2011 X X 18.51
Dawn of the Direct Democracy of Tomio X X 6.88
Okamura

Source: Czech Statistical Office Elections Archive.

The Czech party system stability and its change since 2010

If there had been a trend towards an increase in voter support for both the two
major parties (the ODS and the CSSD) and four long-standing parties (the ODS, the
CSSD, the KSCM, and the KDU-CSL), and a decline in voter support for new parties
since the 1996 parliamentary elections, the 2010 parliamentary elections saw a
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significant change, mainly because of the voters” swift from established long-standing
parties to new contenders.

Moreover, prior to the 2010 parliamentary elections the two major parties, the ODS
and the CSSD, were used to win in sum more than 50 percent of the vote in each
elections since 1996 (in the 2006 elections, the ODS and the CSSD gained in sum up
two-thirds of the vote). In the 2010 elections, these parties instead won in sum “only”
42.30 percent of the vote, and subsequently, in the 2013 parliamentary elections, 28.17
percent of the vote (see Figure 1).

Figure 1. Distribution of voter support of parliamentary parties in the Czech Republic
since 1996 (percentage)
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KDU-CSL)
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parties (ODS + CSSD)

the 1996 the1998 the2002 the2006 the2010 the2013

election  election  election election election  election

Source: Czech Statistical Office Elections Archive.

While there had been at most only one new entrant in the Chamber of Deputies in
each parliamentary elections held before 2010, one of the consequences of the growth
of electoral support of new parties (see Figure 2) is that in both of the two
parliamentary elections held since 2010, two new parties entered the Chamber of
Deputies — TOP09 and VV in 2010, and ANO2011 and the Dawn of the Direct
Democracy of Tomio Okamura in 2013. Moreover, in 2013, the KDU-CSL returned
into the Chamber of Deputies of the Parliament of the Czech Republic.

Figure 2. Distribution of voter support among new and non-parliamentary parties in the
Czech Republic since 1998 (percentage)
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Source: Czech Statistical Office Elections Archive.

In addition, if up to the 2010 parliamentary elections the newcomer was always a
small party (with voter support reaching from about 6.3 to 8.6 percent of the vote), in
the 2010 and in the 2013 elections gained one of the two new entrants a several times
stronger voter support than previously was the case of new parties, and thus each of this
new entrant became, at least temporarily, one of the major actors in Czech politics (in
2010, third-placed TOP09 won 16.70 percent of the vote, and in 2013, second-placed
ANO2011 received 18.65 percent of the vote).

1. Electoral volatility in the Czech parliamentary elections

The previous analysis shows that there have been destabilizing trends in Czech
party politics since the 2010 parliamentary elections. These trends seem to be caused by
the erosion of voter support of established parties and by entry of new parties into the
Chamber of Deputies of the Parliament of the Czech Republic. These observations were
proved by a macro-level analysis focusing on the issue of aggregate stability of party
system measured in terms of electoral volatility (see Figure 3).

Although electoral volatility was not completely absent in Czech politics, prior to
the 2006 parliamentary elections Czech political system experienced a steadily
declining trend of electoral volatility. Only the 2006 parliamentary elections saw a
slight increase of total volatility compared to the 2002 elections, but the overall level of
the 2006 electoral volatility was close to the situation from the 1998 parliamentary
elections. Moreover, in the 2002 and in the 2006 elections, the total volatility was
primarily caused by the voters that switched their votes between established parties
(type B volatility). On the contrary, voters™ shifts to new and non-parliamentary parties
had only a little effect on total volatility in this period. This was a specific feature of
Czech party politics as compared with most party systems in post-communist Central
and Eastern Europe.

However, the 2010 parliamentary elections saw a change. Although type B
volatility has remained at about the same level as in the previous period in the 2010 and
in the 2013 elections, the 2010 elections witnessed a rapid growth of type A volatility
(it was more than five times higher in 2010 as compared with the previous period). In
addition, since the 2010 parliamentary elections, type A volatility has been newly
higher than type B volatility. And as a consequence, the total volatility has been
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doubled in the 2010 and in the 2013 parliamentary elections as compared with the
period from 1998 to 2006.

In other words, since the 2010 elections, the increase in total volatility was not so
much due to shifts in voter support between established parties, which was a major
source of electoral volatility in the previous period, but due to the emergence of new
entrants, and by voter exchanges among established and new parties.

Figure 3. Total volatility and volatility by type in Czech parliamentary elections since
1996
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Source: Author’s compilation.

2. Effective number of parties in Czech politics

The above described process also caused a higher level of fragmentation of Czech
party politics. Figure 4 shows the development of the effective number of parties over
time. It shows a gradual concentration of the Czech party system since the 1996
parliamentary elections. Since the 1998 parliamentary elections, however, the process
of concentration of the party system slows down, what proves that the Czech party
system became more-or-less stabilized.” A considerable decrease of the number of
effective parties in the 2006 parliamentary elections was mainly affected by the

* This concentration tendencies, culminating in the 2006 parliamentary elections, were, inter alia,
clearly shown above, by the declining share of the total number of votes he forfeited (see Table 1), or,
conversely, by increasing the total vote shares of both parliamentary parties and the two main parties
(see Figure 1).
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significant increase in voter shares of both of the two main parties, the ODS and the
CSSD, and by their greater advantage in the number of votes to the other parties.

However, the 2010 elections result produced a major turning point in this trend,
what was subsequently confirmed in 2013. Both of these two elections saw an increase
of the effective number of parties, both elective and parliamentary (see Figure 4), and
therefore an increase of the party system fragmentation, and also an onset of
deconcentration trends in Czech party politics.

Figure 4. Effective number of parties in Czech politics since 1996
8
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Source: Charvat, 2013: 187, tab. 6.2; author’s compilation.

Conclusion

The 2010 and 2013 parliamentary elections resulted in a remarkable transformation
within the Czech party system. While in the years from 1998 to 2009, the Czech party
system was referred as more-or-less structured, established, relatively stable, and with
the presence of distinct concentration trends, since 2010 it has turned the opposite
direction. Since the 2010 parliamentary elections, the Czech party system can be
instead referred as relatively unstable, mainly due to the relatively high level of
volatility in Czech party politics, and with a strong tendency to fragmenting tensions.

The main cause of this transformation was a dramatic change of voting behaviour
both in the 2010 and in the 2013 parliamentary elections. Czech voters left the
established long-standing parties and began to prefer new political alternatives.
Consequently, the 2010 and 2013 elections saw the erosion of voter support of long-
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standing parties, which was accompanied by a significant increase in voter support for
new parties.

Quite aptly description of the Czech party system transformation was made by Tim
Haughton, Tereza Novotna, and Kevin Deegan-Krause. While Czech party politics
prior to the 2010 parliamentary elections could be best described by using the phrase
“fragile stability” (see Deegan-Krause & Haughton, 2010), for the following period it
appears to be more appropriate instead to start referring to Czech party politics “stable
fragility” (Haughton, Novotna & Deegan-Krause, 2013).
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This study synthesizes the results of an empiric research, whose aim was to identify the
axiological options of teenagers (high school pupils in their senior year, close to
graduation), within the socio-educational and cultural context of the postmodernist
period that we are currently passing through. The instruments used (the assessment test
of moral values, the assessment test of material values, the confidence questionnaire),
in accordance with the proposed goal and the formulated hypotheses have aimed at
establishing some correlations between the moral-axiological profile of teenagers and
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postmodern juvenile, have emphasized the existence of an own culture of teenagers,
have pointed out the downfall of the role that educational environments used to have in
the modern period in the axiological and professional orientation of teenagers, and they
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Introduction

The term “postmodernism” is used for the first time in 1870, in an artistic context,
when the English painter John Watkins Chapman employs the syntagm “postmodernist
painting” to name the European plastic phenomenon that followed the impressionist
painting. Towards the middle of the 20" century, the term gets even more spectacular,
expanding into different fields and setting up a new stage for the culture and
civilization. The frequent use of the concept after the 7" decade of the last century is
owed to Jean-Francois Lyotard, who publishes in 1979, the essay “La condition
postmoderne™. In other words, postmodernism is not a philosophical movement: it can
also be found in architecture, graphics, the art of dance, music, art and literary theory
and at present it becomes the favorite subject of many authors (psychologists,
sociologists, pedagogues, philosophers, literati), because all areas of the socio-
economic are influenced by its effects.

In the current world, postmodernism brings new hierarchies, theories, new orders
and preferences. Some authors (Lyon, 1999) consider that postmodernism’s
characteristics of the cultural and intellectual life are the following: giving up the theory
according to which science is built on a solid basis of noticeable facts as well as
questioning the illuminist ideas; eliminating all hierarchies regarding knowledge,
opinions and preferences; orienting towards local aspects rather than general, universal
ones; replacing written, printed text with images offered by the TV screen or monitor,
in other words, passing from logocentrism to iconocentrism. The values of the modern
era are parodied, reconsidered and revalued from a new perspective. Postmodernism
proclaims diversity, eclecticism, mixture of styles, shapes, manifestations, contradictory
states. The relations between people change, the power of money is amplified and it
triggers the pursuit of personal interest, diminishing self-respect and respect for others
(Lipovetsky, 1992). Multiculturalism, interculturalism and transculturalism become
directions proclaimed by postmodernism, aiming at cultural holism, globalization,
geomodernism. The book (as Lyon also noticed) is no longer seen as an absolute,
therefore losing its value as the singular driving force of culture in/over time, since the
postmodern man is attracted by the live and colored image, provided by the TV, or
especially by the virtual world of the computer. The TV and mass media, in general,
create a world of “simulacra”, a “hyperreal” (Baudrillard, 1981), illusionary and lively
colored world that incites senses.

We must not understand that all these changes have necessarily a negative aspect or
negative effects. What must be underlined is the fact that flexibility within each
department and between all areas of axiology leads to a greater freedom of movement
inside individuals — which is a positive thing — but this freedom offers also the
possibility to slide easily between different axiological codes, even antagonistic ones,
as a way for subterfuge — and in this respect, negative effects are obvious.

The postmodern juvenile can embrace easily (even enthusiastically), in the name of
postmodern principles, the (sub)urban subculture, slipping many times, without
realizing and irremediably, into the area of drugs, alcoholism, juvenile violence, street
fighting, electronic games or video art. Many times, the juvenile himself, caught up in
the traps of such a world that he believes in firmly, cannot realize why he is wrong and
why people disapprove of his behavior. In this case, he feels trapped even more in his
own axiological disorientation, seeing it as a way for cultural being, at the same time,
creating himself own axiological, altered codes, of whose existence the educational
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tutorial factors know nothing about (Malita, 1998: 93-108; Cucos, 2000: 74-78).
Synthesizing the concepts of several theoreticians of this current (Harvey, Bauman,
Hassan, Williams, Bell, Graff, Lyotard, Cilinescu etc.), Elena Macavei (2001: 16-19)
sets up a comparison between the characteristics of postmodernism and those of
modernism:

e Modern: rationality, logical rigor, rigorous delimitation, determination,
certitude, framing into a style, conformism, fixity, permanent, imitation, continuity,
centralized, unitary, convenience, certitude, cultural.

e Postmodern: playful behavior, alternative, variants, giving up limits, borders,
indetermination, ambivalence, mixture of styles, denial, rebellion, mobility, ephemeral,
immediate, originality, discontinuity, decentralized, fragmentary, tolerance, incertitude,
intercultural, indeterminacy (a concept which, in Ihab Hassan’s opinion, is composed of
indetermination and immanence).

Other authors (Taylor, 2005) consider that modernity has the following essential
characteristics:

o Development of new mechanical and electrical technologies in the context of
accelerated industrialization of production;

e Theoretical revolutions in the field of physics and social sciences, based on the
positivist paradigm of objective knowledge of the problems;

e Large scale demographic dysfunctionalities regarding migration towards the
urban areas with drastic consequences on rural, agricultural and communal traditions;

e Increase in consumption capitalism;

e Increase in the number of multinational corporations and internationalization of
markets;

e Birocratization of social life;

e Development of strong mass-media systems, which allow the control of the
audience and its fragmentation depending on interests and expectations;

o Intensification of the influence of strong states in the field of ideology and
military field ;

e A fluctuant world economy because of trade and national loans managed by
the strong states.

In some authors’ opinions (Lyotard, 1984; Jameson, 1991; Foster, in Taylor, 2005;
Crouse, 2008), she mentions a few characteristics regarding postmodern education and
culture:

e Increase in global mass media, whose activities transcend the traditional
borders of space and time. The programs broadcast by these systems eliminate
important distinctions built traditionally on modern cultural identities. Therefore,
dichotomies emerge between “high art” and “popular culture”, “public” and “private”,
“surface” and “depth”.

o Diversification of new creative and artistic practices that reject linearity,
coherence, unity and realism of artistic modernism, and recycle old cultural forms,
using as well parody. Hence, combinations of diverse elements from the mass media
culture are put together and intertwine in new and unexpected ways, the essential
characteristics being discontinuity, fragmentarism, but also intertextuality.

e There is a growing suspicion regarding the credibility of the fundamental
narrations that have supported the dominant institutions of modern culture.
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e There are promoted small, local cultures and “stories”, temporal experiences,
produced sometimes by marginalized cultures; there is no longer any metanarration, no
objective basis for critique, we can no longer talk about a vision on the world that
explains the whole life; there are only “tales” or “stories” which are viable only within
a community; knowledge is completely subjective and it comes as a result of culture
and language; there isn’t only a single universe but multiuniverses.

e Societies depend on inclusion, tolerance, fragmentarism, multiculturalism; the
accent falls on differences; people are social constructions determined socially;

e If modernists laid accent on the *“group”, postmodernists emphasize the
individual,

e Erosion of traditional identity, based on stability and essence. For instance, the
concept oh “individual” has dominated the modern philosophy and psychology. At
present, the models are atypical and are characterized by ambiguity, fluidity,
defragmentation, partiality and simultaneity.

At present, in the specialized literature (Leicester, 2000; Smith, Wexler, 2005;
Rudaityté, 2008), the syntagm post-postmodernism or after-postmodernism is also used
as a distinguished phase that emphasizes the main traits or characteristics of
postmodernism. The essential traits of postmodernism are reflected not only in the field
of culture, art but also in the field of education. A comparative analysis of the
modernism/postmodernism essential notes (for the educational field) is carried out by
E. Joita (2009: 190-191):

Tablel Comparative analysis between modernism and postmodernism

Modernism Postmodernism

¢ Relation to causality,
determination, cause-effect
relation. Diachrony.
Determination

¢ Relation to differences and contrasts.

e Pointing out roles, functionality of
particular aspects and synchrony.

o Interdetermination

relative,

¢ Relation to large contexts

¢ Relation to particular situations and concrete cases,
contexts.

¢ Relation to la typical

o Relation to change

e Syntheses, systems, structures

o Critical analyses, antitheses, role of dichotomy and
divergence

o Destructuring

o Skepticism on the great theoretical perspectives

e Value of criterial, structuralist,
logical, objective interpretation

o Value of free, spiritual, relativistic interpretation
beyond models, through own reflections, without
turning to the value of consensus based on own
experience

e Creation, construction

e Deconstruction through the critique of texts,
relations, hierarchies, ideas, systems and structures.

e Knowledge through problematization, subjective
understanding of errors, through the selection,
critical analysis of information and arguments, and
not through metaphysical reason.

¢ Value of quantitative research

e Value of quantitative research. It is impossible to
put into practice the classical scientific method.
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o Knowledge is subjective.

o Role of rigorous selection ¢ Role of varied combinations.

According to some authors (Cucos, 2000; Siebert, 2001; Stan, 2004; Joita, 2006;
Ulrich, 2007; Joita, 2009; Maciuc, Ilie, Frasineanu, Mogonea, Bundiagsu, Mogonea,
Stefan, 2011) the main tendencies and directions in the postmodern education are the
following:

e Searching and promoting alternatives for teaching and learning as well as
educational alternatives;

o Eliminating the border between sciences;

¢ Discontinuity, decentralization, tolerance, incertitude, interculturality, globalism,
individualism, deconstruction, humanization of technology, promotion of new values,
diversification of communication;

e Promoting new educations;

o Realization of thorough curricular reforms; realization of managerial
decentralization; personalized approach of strategies;

o Use of alternative sources of information;

o Multiple correlation between different fields of instruction and reality;

e Openness towards community through the transfer of educational roles and
towards other factors;

o Preference for educational finalities form the category of goals, to the detriment
of normative, referential objectives;

o Accepting and capitalizing on the multiple ways and modalities of instruction,
learning;

o Capitalizing both on the theoretical and applicative knowledge;

o Appreciating the importance held by the contextual learning, that is, learning by
doing;

¢ Promotion of non-cognitive, socio-emotional and self-reflectiveness factors;

o Capitalizing on the “intra-“, “inter-" transdisciplinary correlations ;

e Promotion of study, predominantly critical and constructive, and also of
educational practice;

o Capitalizing on the subject and social;

e Promotion of flexible approaches, multiple interpretations and reflections,
complex and complementary explanations.

These traits characterize to a great extent the constructivist paradigm, which acts as
an actional-methodological alternative in the educational practice, being based on
deconstruction and “building” of knowledge through the own activity of the one
learning (DeVries, 2003; Danforth, Smith, 2005; DeVries, Zan, 2005, Diallo, 2005;
Joita, 2006). In such an era of profound changes, in an “open” and democratic society
that creates and recreates continuously new axiological codes born or not from the
axiological codes of a preceding *“closed” society (Bergson, in Albu, 1998), the role of
education is very difficult, and the axiological orientation of teenagers is hampered by
many obstacles. That is why, first of all, the school and family, but also the other
cultural and educational institutions, must teach youngsters to truly live their youth, but
a youth without the illusions or hallucinations offered by drugs and alcoholism or by
the ephemeral pleasures of a virtual world.
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Methodology

In a postmodern world, eclectic and preoccupied by the quotidian and by hedonistic
pleasures, teenagers are the most “vulnerable” to the effects of the rapid changes that
take place in the world of values. Thus, new axiological exigencies emerge in the
reconsideration of moral values (Glava, 2000: 211-215), so that teenagers can form a
culture of authentic values and make a distinction between these values and the non-
values (treated often as values).

In this respect, we have conducted an action research in the 2011/2012 academic
year, whose main goal was to notice the way in which adolescents (high school pupils)
relate to moral and material values and to the way they project a moral profile within a
continuously changing society. The action research considers form a different
perspective some of our older preoccupations (Mogonea, 2004).

Throughout our research, our objectives have been the following:

1.Knowing the moral-axiological, material and pragmatic options oh high school
pupils, with repercussions on the choice of a future profession;

2. ldentifying teenagers’ professional options (when the investigation took place
they were sure of pursuing higher education courses), by relating to the own axiological
system;

3.Pointing out possibilities for support in the axiological orientation of adolescents

The general hypothesis of the research was the following one: We consider that
the educational paradigms of the postmodern pedagogy, in their functional-actional
dimension, influence fundamentally the formation of the psycho-moral profile of
teenagers, in an axiological universe continuously changing and accelerating, with a
direct impact on the social desirability of professional options.

In close relation with the general hypothesis, we have pursued two derivative
particular hypotheses:

1. The psycho-moral profile of teenagers is strongly determined by non-formal and
informal postmodern educational factors, which often counterbalance the educational
influences of the formal,

2.The material-financial expectations of young graduates influence directly the
choice of the future profession.

The pursued variables have been the following:

a)As for the general hypothesis, we have aimed at establishing a correlation
between the educational paradigms of postmodern pedagogy and the formation of the
psycho-moral profile of teenagers as well as the social desirability of the professional
option.

b)As for the particular hypothesis 1, we tried to establish a correlation between the
axiological preferences of pupils and the persons or environments considered to be
reference points or axiological models.

c)As for the particular hypothesis 2, the pursued correlation was the one between
the teenagers’ preferences for certain values and the professional option.

The focus group of subjects

The focus group of subjects consisted of 204 subjects (ten 12" grades) in the region
of South-West Oltenia (the counties of Dolj and Mehedinti), from different
specializations (specializations: pedagogy, modern languages, mathematics, computer
science, physics, history, social sciences, chemistry and biology). The chosen subjects
are high school pupils, adolescents, with the age between 18 and 19 years old. On the
other hand, the surveyed subjects declared their intention to pursue higher education
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courses, which is an important aspect in noticing the pertinence of the established
correlations.

The research instruments and the way of their capitalization

The research set of instruments was based on:

e an assessment test of moral values — it comprises an inventory of 20 values and
non-values respectively, that the subjects marked with “+” (those considered to be
values) and with “- (those considered to be non-values), depending on their own
axiological options. The positioning in two columns of values/non-values eased the
understanding of the way in which pupils observed the existence of a relation of
synonyms as well as the fact that both synonyms had the same notional content (for
instance, “friendship”="companionship™ or “arrogance”="infatuation”), although some
are only partial synonyms.

e an assessment test of material values — it comprises 20 material values, that is,
20 hypostases in which pupils were invited to imagine and choose between an ordinary,
modest life and a pecuniary, luxurious and extravagant life (Mogonea, 2004). Their
marking was done with points from 1 to 5.

¢ a confidence questionnaire — aims at noticing the possible sources/environments
of provenance that determined the choice of moral and material values/ non-values
(mass-media, parents, teachers/school, group of friends, own opinions) that teenagers
believe in and consider to be reference points and moral-axiological models (Mogonea,
2004). They have also been marked with points from 1 to 5. Also, this questionnaire
takes into consideration the professional option of adolescents, materialized in the
choice of a faculty/specialization in accordance with the educational offer of the
University of Craiova.

The three tests aimed at pointing out the teenagers’ orientation in terms of values,
their own axiological system, the sources and axiological models that they relate to, the
relation between all this and their professional option. We turned our attention on the
pupils in the 12" grade, first of all because of the importance of this phase, on one
hand, on the formation of a behavior in accordance with the system of values which is
functionable at social level, and on the other hand, on the professional orientation of
teenagers.

Results
Following the above mentioned three tests, we obtained the following results:
a) The assessment test of moral values

Table 2. Teenagers’ options regarding the scoring of values/non-values in
postmodernity

Value/ non- Total Value/ non-value Total
value

“+7% | “-"“% “+7% “-“%%
1.Frienship 100 0 21.Eccentricity 29.4 70.6
2.Sociability 95.1 4.9 22.Justice 100 -
3.Impulsiveness 20.1 79.9 23.Hypocrisy 27.9 72.1
4.Honesty 90.6 7.4 24.Frankness 70.6 29.9
5.Impertinence 9.8 90.2 25.Arrogance 25.5 74.5
6.Sincerity 79.9 20.6 26.Lack of self- 15.2 84.8

control
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7.Servilism 22.5 77.5 27.Honesty 87.7 12.3
8.Perseverence 79.9 20.6 28.Servility 7.4 92.6
9.Equity 77.9 22.1 29.Consistency 72.5 27.5
10.Hostility 38.2 61.8 | 30.Avarice 7.4 92.6
11.Moderation 77.5 22,5 | 31 Modesty 79.9 20.1
12.Duplicity 25 75 32.Animosity 5.4 94.6
13.Extravagance 44.1 55.9 | 33.Infatuation 10.3 83.7
14.Parsimony 20.1 79.9 | 34.Generosity 95.1 4.9
15.Tolerance 65.2 34.8 | 35.Dexterity 89.7 10.3
16.Self- 17.6 82.4 | 36.Indolence 221 77.9
sufficiency

17.Indiference 36.8 63.2 | 37.Desire for gain 52 48

18.Virtue 77.9 22.1 | 38.Dignity 95.1 4.9
19.Greed 17.2 82.8 | 39.Amicability 92.6 7.4
20.Moral 87.3 12.7 | 40.Spirit for mutual 92.2 7.8
integrity aid

By interpreting the data presented in table no. 1 regarding the scoring of values/non-
values by the surveyed subjects, we can assess the following:

e just two values have received from pupils a maximum score (“friendship” and
“justice”);

o there have been values included in the sphere of non-values, as there have been
non-values included in the sphere of values (notice table no. 3);

o the assessment of values/non-values in the first column is not the same with the
synonyms in the second column, significant differences existing between some of them;
for instance, “greed”- 17.2% marked with ”+”, 82.8% marked with*-“, but “desire for
gain”-52% marked with “+” and 48% marked with ”-*; “hostility”-38.2% marked with
“+7 and 61.8% marked with “-“, but, “animosity”-5.4% marked with “+” and 94.6%
marked with “-*, “equity”-22.1% marked with “-* and 77.9% marked with “+”, but
“justice”-0% marked with “-** and 100% marked with “+”; “servilism”-22.5% marked
with “+” and 77.5% marked with “-*, but “servility” 7.4% marked with “+” and 92.6%
marked with *-*.

Table 3. Teenagers’ options regarding values/non-values

Positive assessments of some Negative assessments of some values
non-values
Non-values % Values %

1.Impulsivity 20.1 | 1.Sociability 4.9
2.Impertinence 08 2.Honesty 7.4
3.Servilism 225 3.Sincerity 20.6
4 Hostility 38.2 4. Perseverence 29.1
5.Duplicity 25 5.Equity 22.1
6.Extravagance 44.1 | 6.Moderation 22.5
7.Parsimony 20.1 | 7.Tolerance 34.8
8.Self-sufficiency 17.6 | 8.Virtue 22.1
9.Indiference 36.8 | 9.Moral integrity 12.7
10.Greed 17.2 | 10.Honesty 12.3
11.Eccentricity 29.4 | 11. Consistency 27.5
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12.Hypocrisy 27.9 | 12.Modesty 20.1
13.Arrogance 25.5 | 13.Generosity 4.9
14.Lack of self-control 15.2 14.Dexterity 10.3
15.Servility 7.4 15.Dignity 4.9
16.Avarice 7.4 16.Amicability 7.4
17.Animosity 5.4 17.Spirit for mutual aid 7.8
18.Infatuation 10.3 - -
19.Indolence 22.1 - -
20.Desire for gain 52 - -

The above data can also be represented graphically (histogram no. 1 and no. 2) as it

follows:
Graphic 1. Teenagers’ positive assessments of non-values
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Graphic (histogram) 2. Teenagers’ negative assessments of values

Negative assessments of some values %

B Negative assessments of some values %

b) The assessment test of material values demonstrates that adolescents are also
inclined to axiological options that would provide them with a rich,
exaggerated life (notice Table no. 4):
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Table 4. Teenagers’ options regarding material values

Material values Assessment scale (%)
Very | Little | Sufficient | Alot | Very
little much
- a luxury home - - - 176 | 82.4
- a financial situation well above average - - - 225 775
- ordinary communication means for an efficient - 25 34.8 50.5 12.2
communication
- small, but safe and profitable businesses - - 19.6 70.6 9.8
- a bank account that would cover usual - - 19.6 67.6 | 12.8
needs
- having the most modern technical audio- - - - 221 | 779
visual means
- 0one or more quury cars - - - 255 745
- becoming the manager of an important firm - - - 27 73
- holding a high and important public - - 2.5 18.1 | 79.4
position
- possibilities to spend vacations in - 7.4 12.2 69.6 | 10.8
different places, domestically or abroad
- a comfortable home - 13.2 24.5 57.4 4.9
- enough money for an ordinary life - 20.1 25 45.1 9.8
- state-of-the-art communication means - - - 12.3 | 87.7
- lucrative businesses - - - 17.2 | 82.8
- a bank account with a sum as large as 16.3 | 83.7
possible
- having at one’s disposal ordinary - 7.4 29.9 57.8 4.9
technical means for one’s needs
- an ordinary car - 39.7 45.1 15.2 -
- being a business associate - 39.7 45.1 15.2 -
- a modest job 74 | 421 43.1 7.4 -
- having an own vacation house in an exotic - - 2.4 37.3 | 60.3
destination

c) The confidence questionnaire applied to pupils in the 12" grade pointed out
the following results:

Table 5. The results of the confidence questionnaire

Educational factors Assessment scale (%)
Very | Little | Sufficient | Alot | Very
little much
Own opinions - - - 176 | 82.4
Parents - - - 22.5 77.5
Mass-media - 2.5 34.8 50.5 | 12.2
Teachers - - 19.6 70.6 9.8
Group of friends - - 19.6 67.6 | 12.8
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Graphic 3. The role of educational factors in the axiological education of

teenagers
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The subjects’ professional options (students-to-be) are as follows:

Table 6. The subjects’ professional options

Faculties Assessment scale (%)
Very | Little | Sufficient | Alot | Very
little much
Faculty of Letters - - - 25,5 | 745
Social Sciences (Geography, History, - 7.4 12.2 69.6 | 10.8
Philosophy, Sociology, Political
Sciences)
Exact Sciences (Mathematics, - - 2.5 18.1 | 79.4
Computer Science, Physics, Chemistry)
Economics and Business - 27 73
Administration
Law and Public Administration - 12.3 | 87.7
Automatics, Computers, Electronics - 17.2 | 82.8
Mechanics - - - 12.3 | 87.7
Electrical Engineering - 13.2 24.5 57.4 4.9
Physical Education and Sports - - 5.4 152 | 79.4
Agriculture, Horticulture, Biology - 7.4 29.9 57.8 4.9

The results obtained in this research have pointed out a series of characteristics
such as: an axiological disorientation of teenagers, negative assessments of certain
values, positive assessments of certain non-values, tendency for the desire of immediate
gain, extravagance, luxury, indifference, disbelief regarding certain values, but faith in

certain non-values.
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Discussions

For the statistical interpretation of the results obtained following the research, we
have used the Pearson (r) correlation coefficient in order to establish the correlations
between the variables within the hypotheses.

a) In order to establish the correlation between the psycho-moral profile of
teenagers and the educational environments or the factors influencing their axiological
formation, we shall exemplify by presenting the obtained values: parents: r =.297
(significant correlation at 0.01 level); mass-media: r =.226 (significant correlation at
0.01 level); teachers: r =.372 (significant correlation at 0.01 level); group of friends r
=.549 (significant correlation at 0.01 level).

From the data obtained we can notice that the group of friends has a major
influence. We substantiate this option through the fact that the surveyed subjects are
(still) adolescents, (still) looking up to groups with a strong influence on them. On the
other hand, teenagers’ tendencies towards eccentricity, originality, extravagance lead
them towards extreme acts, sometimes socially undesirable.

Mass media also exerts a great influence on teenagers, and this fact is measured by
the correlation coefficient who has indicated a link between the models imposed by
mass media and teenagers’ preferences for certain material values (which show
expectations of a luxury life, great financial gains, important positions etc.).

The study points out the importance of the influence of factors from the non-formal
and informal environments, seen as a disloyal “competitor” for the formal environments
represented here by teachers. The formal educational environment (r = .372) represents
nevertheless a positive indicator in the educational orientation of teenagers.

The parents (r = .297) can be education’s fundamental representatives, influencing
to a great extent the orientation, direction and content of children’s education. The
parental education (as goal, contents and strategies) must be in line with both the
education promoted by school and the non-formal environments, for the harmonious
development of the child’s personality.

b) for the establishment of correlations between the teenagers’ options for certain
material values and their professional options, we have used the same Pearson
correlation coefficient. The results obtained show correlations (significant at 0.01 level)
for certain faculties that, in general, are alluring because of the material and financial
advantages that the practice of a certain profession would bring.

We present the greatest values obtained: Faculty of Economics and Business
Administration: r =.348 (significant correlation at 0.01 level); Faculty of Law: r =.227
(significant correlation at 0.01 level); Faculty of Automatics: r =.183 (significant
correlation at 0.01 level); Faculty of Physical Education and Sports: r =.184 (significant
correlation at 0.01 level).

As for the Faculty of Letters, the correlation is significant (for the same level of
significance) but only in the case of moral values and not of material values, a fact
which confirms once again the hypothesis according to which there is a correlation
between the teenagers’ material expectations and options and their professional option.

Conclusions

The 3" millennium started under the auspices of the postmodern constructivist
paradigm, which apparently brings incertitude, denial, nihilism, and the
reassessment of metanarrations and modern paradigms. The modern values,
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considered immutable and eternal become in postmodernism reasons for incertitude
critique and opposition.

The goal of our study is to outline this incertitude surrounding the values of the
postmodern education continuously reforming itself and even in crisis, as Ph Combs
first announced in 1968. But it may be possible that this crisis that education is
confronted with is nevertheless an element of normality, given that the world is in a
continuous rapid pace modernizing, changing and adapting itself.

In the present study, we have tried to identify eventual schisises between the
theoretical-normative dimension of pedagogy and its methodical-applicative part.
Hence, we have tested adolescents” moral-axiological conscience and behavior
(pupils in the 12" grade) as well as their professional expectations in relation to this
psycho-moral profile. The conclusions we have come to, point out that:

e high school pupils (students-to-be) are oriented towards practical,
materialistic dimensions, materialized into important financial gains; holding public
positions; having very profitable businesses, luxury cars etc.;

o they prefer well paid professions;

e they want immediate gains from the practice of some apparently easy
professions.

The results we have come to and which confirm the established hypotheses
create at the same time, the premises for some theoretical and especially actional-
methodological openings regarding teenagers’ education for values and the
formation of a culture of values, in line with the exigencies and expectations of a
postmodern world that is changing fast, but surrounded by permanent incertitude.
We underline the necessity of the Romanian School of implementing the new
instructive-educational paradigms that assure the training of graduates for the real
life and world. Teenagers’ pragmatism is revealed by the need to form those
capacities and competences that can allow them to find their way in real social,
professional and life situations.

In this context, we consider necessary to underline the importance of the
instructive and educational alternatives, and in this respect, the socio-constructivist
paradigm (beyond its limitations inconveniences and critics) is a possibility for the
satisfaction of these exigencies. Hence, we believe that teenagers will be better
prepared for school as well as for the geomodernity of the 21% century, being
surrounded by “thousands of cultures and a single civilization” (Malita).

References

Albu. G., (1998). Introducere intr-o pedagogie a libertatii, Tasi: Editura Polirom

Baudrillard, J., (1981). Simulacres et simulation, Editions Galilée

Crouse, B., (2008). Postmodernism: a new paradigm. From:
http://www.rapidresponsereport.com/briefingpapers/Postmodernism58. pdf

Cucos, C., (2000). Educatia. Dimensiuni culturale si interculturale, lasi: Editura Polirom

Danforth, S., Smith, T.J., (2005). Engaging Troubling Students. A Constructivist Approach, Thousand
Oaks, California: Corwin Press, Inc.

DeVries, Rh., (2003). What Is Constructivist about Constructivist Education, From:
http://www.uni.edu/coe/regentsctr/Publications/What%does%reserch%on. pdf

DeVries, Rh, Zan, B., (2005). A Constructivist Perspective on the Role of the Sociomoral Atmosphere
in Promoting Children’s Development. In Fosnot, C. (editor), Constructivism: Theory,
Perspectives and Practice, New York: Teachers College Press, Columbia University

167



Florentin-Remus Mogonea, Florentina Mogonea

Diallo, P., (2005). Savoir-enseigner et approche constructiviste des apprentissages en formation
initiale des maitres: Les paramétres du development professional.  From:
http://www.umanitoba.ca/publications/cjeap/articles/diallo.html

Glava, C., (2000). Obiective ale educatie morale in postmodernitat. In Tonescu, M., Chis, V., (coord.),
Studii de pedagogie. Omagiu profesorului Dumitru Salade, Cluj-Napoca: Editura Presa
Universitara Clujeana

Jameson, F., (1991). Postmodernism, Or the Cultural Logic of Late Capitalism, Durham, NC: Duke
University Press

Joita, E., (2006). Instruirea constructivista — o alternativa. Fundamente. Strategii, Bucuresti: Editura
Aramis

Joita, E. (2009). Stiinta educatiei prin paradigme. Pedagogia ‘“vazutd cu alti ochi”, lasi: Editura
Institutul European

Leicester, M., (2000). Post-postmodernism and continuing education. International Journal of
Lifelong education, 19 (1), 73-81

Lipovetsky, G., (1992). Le Crépuscule du devoir, Paris: Gallimard

Lyon, D., (1999). Postmodernity. Second edition, Buckigham: Open University Press

Lyotard, J. F., (1984). The Postmodern Condition: A Report on Knowledge, Manchester: Manchester
University Press

Macavei, E., (2001). Pedagogie. Teoria educatiei. vol. I, Bucuresti: Editura Aramis

Maciuc, 1., llie, V., Frasineanu E.S., Mogonea, Bunaiasu, C.M., Mogonea, F., Stefan M.A., (2011).
Some Post-modern educational aspects. An anthology, Germany: Academica Greifswald

Malita, M., (1998). Zece mii de culturi, o singurd civilizatie. Spre geomodernitatea secolului XXI,
Bucuresti: Editura Nemira

Mogonea, F. R., (2004). Valori morale. Postmodernitate. Educatie. O radiografie axiological a
Tnceputului de mileniu. Analele Universitatii din Craiova, Seria Psihologie-Pedagogie, 111 (5-6),
Craiova: Editura Universitaria

Rudaityte, R., (editor) (2008). Postmodernism and After: Visions and Revisions, Cambridge Scholars
Publishing

Siebert, H., (2001). Pedagogie constructivistd. Bilant asupra dezbaterii constructiviste asupra
educatiei, lasi: Editura Institutul European

Smith, R., Wexler, P., (ed.). (2005). After Postmodernism: education, Politics and Identity, London
Washinton D. C: The Falmer Press

Stan, E. (2004). Pedagogie postmodernd, lasi: Editura Institutul European

Taylor, B. C., (2005). Postmodern theory. In May, Mumby, D.K. Engaging Organizational
Communication Theory and Research. Multiple perspectives, SAGE Publications, Inc

Ulrich, C., (2007). Postmodernism si educatie, Bucuresti: Editura Didactica si Pedagogica, R.A.

168



RSP « No. 41 - 2014

- ‘H’A .
ORIGINAL PAPER 8)@(’*5 ‘

The competence — a new paradigm in training and
educational sectors

Ileana Nicula®

Abstract

The globalization of the labour market imposes mobility, integration, equal
opportunities for all the actors implied in this matter. The scientific and technique
revolution and the implementation of its results in every day life require not only new
occupations/professions, but also new skills and perspectives in practising them. The
standardisation of the activities/tasks deployed at the workplace was the answer of the
issues. The occupational standards became an instrument of training providers in order
to transfer knowledge, skills and attitude needed. Around these standards new concepts
have been developed and the core of them is competence.

The European Parliament Council involved in this matter highlighting that “the
development and recognition of citizens' knowledge, skills and competence are crucial
for the development of individuals, competitiveness, employment and social cohesion
in the Community” (Official Journal of the European Union, 2008: 1). Moreover, the
Lisbon strategy stressed the importance of a ,,closer cooperation in the university sector
and improvement of transparency and recognition methods in the area of vocational
education and training” (Official Journal of the European Union, 2008: 1). The working
paper provides an analysis concerning the use of two of the concepts (competence and
qualification), both in the occupational standards framework (OSs) and in educational
standards framework (ESs). The author focuses on underlining the actual differences
between the two concepts within OSs and ESs. [The author was part of three teams that
have designed occupational and qualification standards, including two in the banking
industry.]
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Introduction

In the 80 the Great Britain has started to standardise the occupations and
professions, based on a new concept, namely occupational standards. The core of this
approach is the competence. Around this concept other very valuable concepts were
born and the Germans brought an important contribution, due to the fact that their
educational system is perceived as being outstanding, not only at University level, but
also at Vocational level. Concepts as social and cognitive competences, core, general
and specific competences, learning objectives and outcomes, levels of responsibility,
qualitative benchmarks, qualification and educational standards have been developed in
order to implement the best practice to train and educate people, not only in the
schooling period, but also throughout life.

According to this conceptual framework, the entities implied in training and
education, the teaching and learning processes, the timetable and the way in which an
individual reaches the desired knowledge, skills and competences (through formal,
informal or nonformal ways) are considered to be neutral factors. The essential element
is the outcome, the required competence.

The technical and scientific revolutions, practical implementation of their outputs
in everyday life activated the labour market, which became more fluid and more
dynamic, requiring new occupations/professions. Among them there are the training
providers, which noticed the discrepancy between the needs of the real labour market
and the employees” skills. Two phenomena were observed: on one hand the rising of
unemployment, on the other hand a constant supply of jobs for which there is no
qualified workforce. In fact the employability has become a key element in analysing
the labour market, highlighting the functional illiteracy.

The labour market is now globalised and imposes transparency, integration and
equal opportunities, in order to keep pace with the economic and social development
and with the knowledge-based society. The educational services are public services,
regardless of their providers (public or private entities) and their quality is considered to
be a part of the strategic interest of each nation. Therefore, the quality assurance must
be supervised and regulated. The free market and the supply and demand are important
factors for breaking the monopoly of the "classic’ educational suppliers, but not enough
for an increasingly competitive market.

In Romania (and according to some studies, the situation is similar in many
countries), the classic school (vocational and university) ceased to prepare the
workforce needed for more and more diverse and complex businesses within so-called
knowledge society. Its certificates and diplomas proved to be worthless; pointing out
that the period in which jobs were forever has just ended. Moreover, the professional
experience may be valued in the workplace without the existence of any formal
document. The University studies were considered long-term investments, rewarded
with the possibility of advancement up the corporate ladder. The knowledge-based
society implies long life learning. However, it seems that, generally speaking, some of
the young learn ,,despite the formal education” (Miller, 2003), which has become,
generally speaking, ineffective.
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Some milestones in the development of the Romanian Occupational and
Educational Standards

In this respect Romania has established the competent bodies and the necessary
legal framework. There have been created partnerships with the purpose of writing,
updating and implementing the occupational standards. The implementation of OSs was
possible due to a World Bank program (in the mid of *90), resulting a key body, the
Council for Occupational Standards and Awarding (COSA, 1994), which transformed
into the National Council for Adult Education and Training (CNFPA, 2003), now being
reorganised as National Authority for Qualifications (ANC). The World Bank
programme trained a group of specialists (and the author of the work paper was among
them) to understand the specific terminology and activities, to write OSs and to develop
occupational analysis. There was a new vision concerning the way in which
jobs/occupations and professions are seen by all the involved actors (trade unions,
professional associations, employers and employees, state agencies and so on).

The partnerships have an important role in the development and the
implementation of OSs and qualifications, as well as their synchronization with the
labour market. The interested parties (stakeholders) are trade unions, industrial
committees, local communities, governmental agencies (as National Agency for the
Labour Force), training providers, Universities and Vocational schools, non-
governmental organizations (NGO) and so on. Former CNFPA developed and updated
the methodological framework for the occupational analysis, the methodological
framework for the design and revision of the occupational standards and associated
qualifications and the methodological framework for the verification and validation of
the occupational standards and associated qualifications (the project PHARE 2004
EuropeAid/121949/D/SV/RO).

These methodological frameworks led to the elaboration of the application guides,
whose role is to offer practical instruments to design occupational analysis,
occupational standards and associated qualifications. These methodologies are tools
available for stakeholders who are interested in participating in the development of
qualifications. The practical results are the development of the National Qualifications
Framework, according to the European Qualifications Framework. The occupational
and qualification standards and the principles around them aim to modernising the
education/training (in broader sense) and to allow the validation of competences
acquired by the jobholders.

Unlike other areas, Romania ranks very well in this regard. Moreover, our country
is developing the Educational Standards according to the recommendation of the
European Parliament, based on Lisbon strategy. The National Framework of
Qualifications in Higher Education (CNCIS) “is the unique instrument which designs
the qualifications structure and assures the national awarding, as well as the
compatibility and comparability of the qualifications acquired within the higher
education system” (Official Gazette, 2011). The responsible body is the National
Agency for the Qualifications in Higher Education and Partnership with the economical
and social sector (ACPART). ,,Qualification means a formal outcome of an assessment
and validation process, which is obtained when a competent body determines that an
individual has achieved learning outcomes to given standards™” (Official Journal of the
European Union, 2008: 2). In fact the qualification should be seen as the missing link
between the real world of work and the formal educational systems. The former is
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dynamic and flexible and the latter has proved to be conservative, inflexible, and even
obsolete.

Occupational and educational standards

According to European Centre for Development of Vocational Training
(CEDEFOP): ,,occupation standards may specify ‘the main jobs that people do’,
describing the professional tasks and activities as well as the competences typical of an
occupation. Occupational standards answer the question “What does the student need to
be able to do in employment?”” (Cedefop panorama series, 2009: 11). ,,The
occupational standards are specific documents which describe what a person should
know and should be able to do in order to be competent for a job.” (ANC, 2013). The
student (apprentice, pupil, learner, trainee — the student is used for simplicity) must
perform a task/work, must exercise an occupation or profession, according to a
qualitative standard (a set of criteria associated with the activities described by OSs).

First, Occupational Standards (OSs) are means to connect the employment
requirements with the education/training processes, in other words to improve the
employability.

Secondly, OSs offer a framework concerning the comparability and transparency,
allowing the workforce mobility.

Thirdly, the educational market becomes a competitive market, the accumulated
experience during the working process can be quantified and valorised for the benefit of
people and the society, in other words it is possible ,,a validation of non-formal and
informal learning.” (Official Journal of the European Union, 2008: 2) Thus, the
Diploma/Certificate becomes the proof that the owner can perform tasks/activities, can
exercise an occupation/profession, and not that the owner attended a school/course and
got a paper.

Fourth, the training/educational systems cease to be closed (a kind of black box).
Socially and economically there are other interested parties such as professional
associations, employers, industry committees, employments services, local authorities,
etc. Their role is to allow the system to fulfil its tasks. Moreover, this framework should
implement the transparency and the accountability of the assessment processes through
the independent awarding bodies.

Fifth, the modularisation and the flexibility of the OSs allow periodical updates of
the qualifications, curricula and the assessment methodologies in order to synchronise
with the labour market.

The European Parliament Council issued in 2008 a recommendation on the
establishment of the European Qualification Framework for lifelong learning, published
in the Official Journal of the European Union. This document primary defines the
concepts and principles and secondly motivates the necessity of interconnecting the
labour market to the formal educational systems ,,to develop a framework for the
recognition of qualifications for both education and training, building on the
achievements of the Bologna process and promoting similar action in the area of
vocational training.” (Official Journal of the European Union, 2008: 1)

Almost all the countries, members of the European Union, successfully adopted
and implemented the recommendation, as a result of its stated goal that ,,should
contribute to modernising education and training systems, the interrelationship of
education, training and employment and building bridges between formal, non-formal
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and informal learning, leading also to the validation of learning outcomes acquired
through experience,” (Official Journal of the European Union, 2008: 2). As
recommendation it ,,does not replace or define national qualifications systems and/or
qualifications. The European Qualifications Framework (EQF) does not describe
specific qualifications or an individual's competences and particular qualifications
should be referenced to the appropriate European Qualifications Framework level by
way of the relevant national qualifications systems.” (Official Journal of the European
Union, 2008: 2). Every country is responsible to define and describe the OS’s,
Qualification standards (QSs) and so on according to the national practice and
legislation.

An important development in the spirit of the European Union recommendation is
the process of translation from the Occupational Standards to Educational Standards
(ESs). The Educational Standards resulted as a natural development, being somehow
different from OSs as a result of the specific pedagogical approach, in which there is a
»progressive accumulation of knowledge and skills, and not the logic of a systematic
description of occupational tasks, functions and associated competences.” (Cedefop
panorama series, 2009: 7). Moreover, there is a connection between the two, as the
ultimate goal of every level of ’classical school” is to "arm’ the graduate with the
necessary competences, in order to find an adequate job or to continue smoothly the
next educational level.

The mismatch, especially between education and the labour market, has been
noticed for a long time, but nowadays, for businesses the discrepancy means also the
impossibility to find properly qualified people for a large range of jobs. The reason
could be that educational systems ,fail to develop the competencies needed in the
workplace.” (Lassnigg, 2001). They could not keep the pace with the economic reality
due to their inertia, due to the long lags when good educational reforms are
implemented, and due to the conservative character of the systems. In education people
are the main element of the system and the reforms should touch the spirit, the habits
and the values of a critical mass.

The CEDEFOP highlighted that “education standards may define the expected
outcomes of the learning process, leading to the award of a qualification, the study
programme in terms of content, learning objectives and timetable, as well as teaching
methods and learning settings, such as in-company or school-based learning.
Educational standards answer the question ‘What does the student need to learn to be
effective in employment?”” (Cedefop panorama series, 2009: 11). The elaboration and
implementation principles of CNCIS are:

- ,,The harmonization of the higher education qualifications to the labour market;

- The link between the higher education qualifications and the other qualification
levels;

- The harmonization of the higher education programmes to the professional
qualifications requirements.

- The achievement of the university curricula starting from the professional
competences which are required on the labour market.” (The methodology for the
National Qualifications Framework in Higher Education, 2013)

The aforementioned document defines the specific concepts of ESs, namely
professional and transversal competences.
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The professional competence means the proven ability to select, combine and use
appropriately knowledge, skills and other achievement (values and attitudes) to
successfully solve certain types of activities (at work) or learning situations related to a
profession, under effectiveness and efficiency.

The transversal competences are those skills that transcend a particular field study,
carrying a transdisciplinary nature. They consist of teamwork skills, oral and written
communication, skills in native and foreign language, IT&C, problem solving and
decision making, recognition and respect for diversity and multiculturalism, propensity
for lifelong learning, openness and initiative, development of professional values and
ethics, etc.

Based on the CNCIS methodology ,,each qualification is defined through the
learning outcomes, expressed by knowledge, skills and competences.” (Official
Gazette, 2011)

Knowledge, skill and the relationship with competence

The core of the occupational and educational standards is competence and the
educational systems should be competence-based. The learning, teaching and training
processes should be developed around the competence concept. As information
concept, the generic concept of competence is difficult to be defined due to the abstract
nature of the word. The definition of CEDEFOP, as it says from the very beginning, is
customized for this purpose. In the paper Berufshildungs-PISA: Machbarkeitsstudie
(Baethge, Martin et al. Stuttgart: Steiner, 2006), Baethge, as cited in the CEDEFOP
paper (Cedefop panorama series, 2009: 33), identifies five level describing the feature
of the competence concept:

(@) “generic’: transferable competences (‘key skills’), not linked to a particular
occupational context;

(b) ‘occupational’: targeting occupational competences for a wide range of
occupations, formulated in a highly abstract way;

(c) ‘task-specific but independent of specific jobs’: linked to the description of
specific tasks

(for instance roof tiling) without describing exactly how the task has to be fulfilled;

(d) “job-specific, enterprise-specific’ based on the description of the way tasks have
to be

executed in a specific organisational context;

(e) ‘person-specific’ based on a description of how an individual carries out tasks
in a particular system.”

A competence creates value and can be identified by several elements which should
be observable, definable and measurable. Starting from the definition ,,occupation
standards may specify ‘the main jobs that people do’”, the occupational standards are
elaborated documents that comply some rules, developed in several stages.

Within OSs a competence is not too simple, nor too complex (if so it should be
split into several competences), leads to measurable outcomes through qualitative
benchmarks, is occupational, task specific but independent of specific jobs (see above).

According to the definition of professional competence within ESs, this seems to
be more complex, it is related to a profession (in my opinion university studies prepare
the graduates for a pool of occupations, not for a specific occupation) and the *success’
as benchmark has loosely and not measurable nature. Moreover, the learning outputs of
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given course (subject, discipline) *arm’ the student with some *pieces of competences’
and these should be corroborated to other pieces of competences acquired from other
courses, laboratory activities, practice, etc., in order to fulfil a task in the real world of
work.

Is there a difference between knowledge and competence?

~Knowledge means the outcome of the assimilation of information through
learning. Knowledge is the body of facts, principles, theories and practices that is
related to a field of work or study.” (Official Journal of the European Union, 2008: 4)
In the context of the European Qualifications Framework, knowledge is described as
theoretical and/or factual. The concept of skill underlines the practical aspects of using
the cognitive information. The attitude is the way in which an individual puts into
practice his/hers knowledge and skills, in order to solve tasks/activities.

Concerning the competence, it concentrates knowledge, skills and attitude which
allow the practice of an occupation in accordance with certain quality standards,
conditions and contexts. Moreover, the competence can be proved by (a) taking the
responsibility for completing a task; (b) using the appropriate instruments, equipments,
devices, materials, etc. to fulfil activities; (c) cooperating with others in order to
complete required tasks; (d) proving an autonomous behaviour in work assignments; (e)
using the experiences gained previously; (f) modifying the routines if necessary; (g)
imposing changes as stated goals. Thus the competence itself is multifactorial and has
two facets, namely personal and social competences.

Key competences

The competence-based education means that a pool of indispensable competence
should be appropriate assimilated, in several stages, during schooling periods, in order
to demonstrate that the individual copes the real life throughout the creativity, the
ability to take decisions, the personal initiative, solving problems, assessing risks,
demonstrating critical and reflective thinking, all these items both in personal and
professional life. These competences generated the concept of key competences which
should be back up by an appropriate attitude which round the individual personality
such positive attitude, the sense of collaboration, assertiveness, determination and
motivation, overcoming the prejudices and so on. ,,Key competences are those which
all individuals need for personal fulfilment and development, active citizenship, social
inclusion and employment.” (Luxembourg: Office for Official Publications of the
European Communities, 2007: 3)

According to the European Reference Framework there are eight key competences:
(1) communication in the mother tongue; (2) communication in foreign languages; (3)
mathematical competence and basic competences in science and technology; (4) digital
competence; (5) learning to learn; (6) social and civic competences; (7) sense of
initiative and entrepreneurship; (8) cultural awareness and expression.” The
development of these competences was part of The Strategy for the development of
education 2001-2004. Prospective planning until 2010 (Romania), within the primary
and secondary education.
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Core competences

In my research I found out three approaches of this concept.

The first, (Prahalad and Hamel, 1990) identified the main feature of so-called core
competence, namely the uniqueness. Armed by these competences, the employees
create value that is very difficult to be copied by the competitors. The cutting edges
companies are examples of entities implementing the core competencies. ,,Core
competencies are knowledge, skills, and abilities (KSA) that are required by individuals
in an organization to become successful. Core competencies are important because they
are the foundation of an organization’s culture and drive the behaviours that define its
success.” (http://www.anythinklibraries.org/).

The second approach is strongly related to the very individual on the labour market.
According to this approach an individual should be: customer focused, cooperative and
collaborative, understanding and compassionate, self-starter and have a strong work
ethic, flexible and embrace change, an effective communicator, a problem solver,
responsible and honest, emotionally mature, a continuous learner, an innovator, a leader
(http://www.anythinklibraries.org/).

The third approach is related to the occupational standards framework and defines
core or general competence within a specific industry (health, education, financial
services, etc.). Thus, the general competences represent those competences that all
employees are expected to demonstrate in order to carry out appropriately the functions
of a particular occupation.

For instance in the UK financial services the core (general) competences are: (1)
Develop yourself to improve and maintain workplace competence in a financial
services environment; (2) Plan and organise your work in a financial services
environment; (3) Develop productive working relationships in a financial services
environment; (4) Ensure you comply with regulations in your financial services
environment.” (National Occupational Standards for the Financial Services Sector)

For Romanian banking industry the general competences are: (1) Application of the
legal provision on safety and health at work and in emergency situations; (2)
Application of the customer due diligence (CDD); (3) Application of the rules to ensure
the security of bank information.

Competences, outcomes and learning environment

,»Learning outcome means statements of what a learner knows, understands and is
able to do on completion of a learning process, which are defined in terms of
knowledge, skills and competence.” (Official Journal of the European Union, 2008: 1)
Within the classic educational systems (primary, secondary, high school and university)
learning outcome is in a way an elaborated concept for learning objectives, which
teachers write down in their syllabuses. Moreover, learning outcome can be seen as
double-folded: (a) generic and (b) linked by the context. ,,Another area of confusion for
some people is the relationship between learning outcomes and competence.” (Cedefop,
2011: 12)

Under the headline Knowledge, Skills and the relationship with competence the
work paper identified the features of the competence, on short being more than a simple
outcome. The cognitive and non-cognitive learning outcomes (skills) should be linked,
with generic and person specific skills in order to be competent at workplace, namely
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within a working environment. That why, as the cited document recommended, the
right concept is competence-based education, qualification, etc.

Outside the working context (place, team, deadlines pressure, relationships between
different practical or theoretical knowledge, etc.) a student may be assessed as
acquiring an appropriate level of competence, but in fact he/she proved to cope with the
evaluation criteria and the evaluation criteria cannot simulate the working
environment. In fact, the schools ’arm’ the students with theoretical knowledge and
“laboratory contexts’ and in this way the emphasis on the practice should be
understood. The practice has become more and more important in the eyes of the
employers more than the grades, certificates and diplomas, as it allows
contextualisation, the practical use of various knowledge and personal skills, the power
of adjustment and so on. The employers do not only value the business practice, but
also the work experience in non-business areas. Clearly stated learning outcomes ,,can
have a social and political purpose in that they make the education and training system
(including qualifications) more transparent to all users and in that sense can shift the
balance of influence over the way the system operates (for example it can contribute to
an accountability system).” (Cedefop, 2011: 8)

Clearly stated learning outcomes, practice, individual and team projects and other
teaching and learning techniques coupled with appropriate evaluation methods could
lead to competence. Active and pro-active learning are ingredients for acquiring the
required competences, according to the individual needs.

The sociological studies have long argued that the crucial factor in modelling non-
cognitive skills/competences (soft skills) is the family as the family transfers to the
children, consciously and unconsciously, values as self discipline, aspirations, etc.,
namely the behavioural model. Moreover, within learning environment we should bear
in mind that ,,cognitive skills (hard skills) undergo the greatest amount of change in
early childhood and stabilize by adolescence” whereas ,,noncognitive skills, on the
other hand, continue to undergo changes throughout childhood and into young
adulthood (sensitive period hypothesis).” (Hsin and Yu, 2012: 9)

This aspect is especially important for the university:

- if cognitive skills/competences are not appropriate shaped, the Young start
university studies with a certain handicap, which should be removed,;

- as non-cognitive skills/competences are not yet in place (the prevailing view is
that these skills are flexible beyond the age of twenty), the University should shape and
stabilize them accordingly, as they prove to be determinant in the labour market
Success.

- anyhow in higher education the competences development is focused on the
cognitive ones. There is not enough room and time in the curricula, there is no time in
the classroom to put completely into action the soft skills. The most important soft
skills are ,, The Big Five” or O.C.E.A.N.: ,,Openness to Experience; Conscientiousness;
Extraversion; Agreeableness; Neuroticism.” (Goldberg, 1971)

The Big Five can be completed by the Positive and Negative Reciprocity, Locus of
Control scale (described by Rotter (1966) in Generalized Expectancies for Internal
versus External Control of Reinforcement. American Psychological Association,
Washington, DC.) and by the Brief Self-Control Scale (described by Tangney et al.,
(2004) in High Self-Control Predicts Good Adjustment, Less Pathology, Better Grades,
and Interpersonal Success, Journal of Personality).
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For instance, the first (openness to experience) implies intellectual stimulation,
change and variety (fantasy, curiosity, creativity), which in fact shape the competence.
The evaluation formulas used on the large scale in the schooling period are multiple-
choice questionnaires, in which it is very difficult to assess subtitles. The Cedefop
report stressed the learning outcomes in different segments of education and training.
» The emphasis is on defining key competences and learning outcomes to shape the
learner’s experience, rather than giving primacy to the content of the subjects that make
up the curriculum. Learning outcomes are being used in a range of countries to point
the way to modernising schooling systems, thus acting as a renewing and reforming
influence at different levels — governance, systemic reform, curriculum, pedagogy and
assessment.” (Cedefop, 2011: 9)

Concerning the higher education the above document stated that ,learning
outcomes also have an increasingly prominent role in higher education. The evidence is
that the learning outcomes approach, on which there is broad agreement at the
European policy level and often at policy level in Member States, is being adopted
more slowly at the level of higher education institutions. Even if progress is slow, the
learning outcomes perspective may point towards a major shift in the reform of higher
education teaching and learning in the longer term.”

Conclusions

Anyhow there are differences, the critical concept in ESs is the outcome, which
does not overlap the competence. For instance an individual knows who painted Mona
Lisa (perhaps form school or from his/her reading), it is an outcome (formal or informal
obtained), but he/she lacks the competences as an art critic (qualification). Hereby some
concepts need to be used according to their proper definition and the universities should
bear in mind that they do not offer qualifications, but rather potential qualifications (on
short, a qualification means a pool of combined competences, which have been
properly assess, according to qualitative standards).

Many concepts developed, enriched and defined by OSs are taken over into ESs,
sometimes overlapping the definitions of the former. This aspect, in my opinion, has a
negative impact especially over the outcomes expected from the graduates. The
excessive focus on the concept of competence obscures the correct identification of the
real and required outcomes, resulting from the courses (subjects).

In my opinion the university does not ’supplies’ individuals with a specific
qualification. The University supplies individuals with a pool of narrow competences
(according to the study programmes), which allows them to integrate, easier or not, into
the labour market in order to practice an occupation. Of course other training providers
could offer training for certain qualifications and their certificates could have the same
value on the labour market. Thus the Universities should adapt and cope with the fierce
competition. For now the Romania universities have a slight advantage, due to the
importance of the university diploma in the eyes of the employers. This advantage,
however, begins to lose. The competence-based education/training has created a
competitive market for training bidders, which offer courses for obtaining qualifications
in the most required fields. Their advantage is that the trainers are practitioners with a
high level of experience, the courses are very flexible, can be organised on levels,
according to the level of trainees.

In my opinion there is a new upsurge of the form without substance on the
syllabuses, any item must carry general and specific competences, as the transversal
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competences (concept belonging to ESs and defined above). In the university period it
is very difficult to fill the accumulated gaps in this matter. Thus within the syllabuses |
notice that "to know’ it is a competence (!?), so the enumerated outcomes are
practically a series of "knows’. In fact they are outcomes/outputs, which could become
narrow competences, if and only if they are properly contextualised and assess. The
massification of higher education, the lack of time, the narrow possibilities to simulate
the contexts do not allow a proper assessment, as well as an effective monitoring of the
students evolution.

In my opinion the good defined learning outcomes are more valuable than a list of
competences which cannot be transferred (would-be competences). But the idea does
not diminish the importance of ESs and competence-based education. Yes, educational
standards are forward steps in improving the educational systems, but not panacea. Yes,
the educational standards allow flexibility, transparency, mobility, comparability,
accountability (for professors and students), broader recognition, and synchronisation
with the labour market. The university studies should not be limited to transfer practical
and theoretical outcomes/competences, as other training providers, they need to head
out beyond. Both universities and other education providers have their role in the
knowledge society. They enter in competition, but have complementary functions.
Therefore, the career orientation of the young people is becoming increasingly
important to their success in the profession and personal life, enhancing economic and
social domains.

References

ANC (National Authority for Qualifications). Guide to application of the methodology for the
development and revision of the Occupational Standards and associated qualification (M2).
Available at: www.anc.ro (December 2013)

Cedefop panorama series (2009). The dynamics of qualifications: defining and renewing occupational
and educational standards. Luxembourg: Office for Official Publications of the European
Communities

Cedefop (2011). The Shift to Learning Outcomes; Policies and Practices in Europe. Using learning
outcome. Qualification Framework Series: Note 4 (2011), Available at:

http://ec.europa.eu/education/lifelong-learning-policy/doc/eqf/note4_en.pdf

European Parliament; Council of the EU. Recommendation of the European Parliament and of the
Council of 23 April 2008 on the establishment of the European qualifications framework for
lifelong learning (2008/C 111). Official Journal of the European Union, 23 Apr. 2008. Available
at:

http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2008:111:0001:0007:EN:PDF

Goldberg, L. (1971). A Historical Survey of Personality Scales and Inventories, in Advances in
Psychological Assessment, ed. by P. McReynolds, Science and Behavior Books, Palo Alto,
California, pp. 293-336

Hsin, A., Yu, X. (2012). Hard skills, soft skills: the relative role of cognitive and noncognitive skills in
intergenerational social mobility. Report 12-775, Feb. 2012, Population Studies Center

Lassnigg, L., (2001). Ways for improving the co-ordination of VET and employment. Vienna: IHS,
2001. Reihe Soziologie /Sociological series, No. 51. Available at:
http://www.ihs.ac.at/publications/soc/rs51.pdf (Jan. 2014)

Luxembourg: Office for Official Publications of the European Communities, (2007). Annex of a
Recommendation of the European Parliament and of the Council of 18 December 2006. Key
Competences for Lifelong Learning — A European Framework. Available at:

http://ec.europa.eu/dgs/education_culture/publ/educ-training_en.html

The methodology for the National Qualifications Framework in Higher Education, Application guide,
available at: www.upt.ro/pdf/calitate/Metodologia_ CNCSIS.pdf (Nov. 2013)

179



lleana Nicula

Miller, R. (2003). The Future of the Tertiary Education Sector: Scenarios for a Learning Society.
Workpaper prepared for the OECD/Japanese Seminar on the Future of Universities, Tokyo,
December 11-12, 2003

National Occupational Standards for the Financial Services Sector, Financial Services Core
Competences. Available at:
www.sga.org.uk/files_ccc/FSSC_FinancialServicesCore_standards.pdf

Official Gazette, Part 1, no. 880 bis/13.XI11.2011, The Order no. 5,703/2011 of the Minister of
Education concerning the implementation of the National Qualifications Framework in Higher
Education

Prahalad, C., K., Hamel, G., (1990). The Core Competence of the Corporation. Harvard Business
Review, v.68, no. 3, pp. 79-91

http://www.anythinklibraries.org/sites/default/files/imce_uploads/Microsoft%20Word%20-
%20Core%20Competencies%20Cover%20Letter.pdf (December 2013)

180



RSP « No. 41 - 2014

ORIGINAL PAPER g‘jﬁ(:@

The European context for applying judicial mediation
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Abstract

This article aims to capture the development of policies that promote the judicial
mediation in the European Union Member States and especially to analyze the situation
of Romania.

At European level, it seems that Directive no. 2008/52/EC regulating certain aspects of
mediation in civil and commercial matters did not have the expected results and
currently this kind of judicial mediation is used in less than 1% of the cases in the
European Union.

In Romania, Law no.192/2006 regarding mediation and the mediator profession was
part of a judicial reform strategy designed to increase the quality of the justice system.
Until now the law was amended many times, last time in 2013. This last modification
brought the greatest change, by modifying the information procedure on mediation
from a facultative procedure into a mandatory one, in certain cases.

We will analyze the policy issues and our state legislation adopted in this area, also
capturing the statistical aspects.

Keywords: mediation, legal aspects, European pro-mediation policies.

Introduction

Alternative Dispute Resolution (ADR) is a very important subject for EU policy
since, by offering alternatives to the usual judicial procedures, it helps to improve
efficiency of the judiciary system. ADR is widely used in many European countries,
both among the general public as well as the legal profession.

Mediation as the main form of ADR was regulated at European level by number of
recommendations and the Directive 2008/52/EC. The recommendation no. R (98) 1
refers to mediation in family matters, especially divorces. The recommendation Rec
(99) 19 deals with mediation in criminal cases and aims to improve the active
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participation of the victim and the offender in criminal proceedings. The
recommendation Rec (2001) 9 shows alternative ways of resolving disputes between
administrative authorities and private parties. The recommendation Rec (2002) 10
presents the subject of mediation in civil cases. In 2007, the European Commission for
the Efficiency of Justice adopted guidelines to facilitate the proper implementation of
these recommendations in the Member States of the European Union. On May 21
2008 it was issued by the European Parliament and Council, the Directive 2008/52/EC
on certain aspects of mediation in civil and commercial matters. This Directive has
helped to impose the mediation procedure in the Member States, which are obliged to
adopt some norms to implement the Directive or modify the pre-existing legislation to
transpose the main provisions in the sense required by that Directive.

Conflict

1. General aspects

Conflict starts from the different points of view that people have about the world in
general and about specific things or situations in particular. In most organizations and
communities conflicts arise as a result to situations or problems towards which
individuals exhibit strong feelings about and, usually, they are not very well informed
about. Conflicts are not necessarily a bad thing. In many cases, conflict can be a
positive source of energy and creativity, which can lead people towards clarification
and development, both as individuals as well as members of a group (Markowitz, 2009:
71).

A simple and elegant definition of social conflict is found in a text on negotiation
signed by James Wall and Michael Blum: *“the interaction between the parties
expressing opposite interests” (Wall & Blum, 1991: 275). Conflict has been described
as a tense situation occured when two or more parties, in interaction, present divergent
interests or the actions of one determine negative reactions from the other party. The
conflict may be due to multiple factors, considered separately or summed, which can
make it more difficult to return to the stable climate (Blaga, 2010: 911). Conflict can
occur at any stage of life, including school life. At this level, it is necessary to manage
conflict constructively, thus the pupils could develop skills for solving problems and
learning to solve their own conflicts”(Nita, 2013: 22).

2. Manners to resolve conflicts

Robert Blake and Jane Mouton in 1964 described in the book The Managerial
Grid, five ways of resolving organizational conflicts, from the most rather rejected by
effective managers to those preferred by them. The five ways described by Blake and
Mouton are called, in current literature, conflict management styles:

1. Parties avoids to discuss divergent interests (avoidance);

2. A party gives up to support their interests (accommodation);

3. Power is used and the strongest part prevails (confrontation);

4. Every opponent yields partially, reaching a compromise (compromise);

5. There are examined the reasons which led to the outbreak of the conflict, the
problem is defined and convenient solutions are sought for both parties. This method
describes the strategy of double victory - involving the initiation of a negotiation
(collaboration) (apud. Boncu, 2006:22).

Afzalur Rahim (1983) in the article A measure of styles of handling interpersonal
conflict proposed a new classification of management styles, ordering them according
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to two axes (the axis of concern for personal interests and the axis of concern for the
partener’s interests):

1. integration, is used when there is a particular concern for the self combined with
a sharp focus for the other;

2. domination, occurs from lack of care for others and intense concern for personal
interests;

3. obligation, is the result of combining weak concern the self with particular
concern for others;

4. avoidance, when both motivation types are at a low level;

5. compromise, arises as a result of moderate concern for both own interests and
the interests of the opponent (apud. Boncu, 2006: 22).

The parties involved in a conflict manage to reach a result that integrates the
options if they adopt a strategy based on problem solving, if they manage to see the
conflict, as expressed by Mariana Caluschi, as “a challenge to creativity and change”
(Caluschi, 2001:182).

Currently, worldwide, we find several established methods of conflict resolution:

- Alternative dispute resolution methods - ADR (negotiation, mediation,
conciliation, arbitration, etc.)

- The indictment.

Negotiation

An essential part of conflict management is to find a resolution that is trying to find
a point of agreement between the involved parties. The process that can lead to that is
called negotiation.

Negotiation is defined as an interaction between groups and individuals with
interests and objectives initially divergent, aiming, after their discussion and
confrontation of positions, to reach an agreement and make joint decision.

Conciliation

Conciliation is the informal procedure in which a third party, passive one, is
“positioned” between the parties in conflict and means to identify and open a
communication channel transmitting, usually, messages between conflicting parties,
who are not willing to meet face to face. The process is similar to mediation but the
conciliator does not advise or recommend what the parties should do.

Conciliation can be done for free by the judge or by a justice conciliator (while
mediation is done by a third paid party). Thus, conciliation may be judicial (it is done
by a judge), para-judicial (done by a justice conciliator) or extra judicial (the judge is
not involved).

Arbitration

Arbitration is the procedure in which a third party, neutral one, (an arbitrator),
hears the arguments of the parties in conflict and then make a decision. The arbitration
may be conducted in a court or in a private environment. Depending on the situation,
the decision of an arbitrator may be enforceable or not. The nature of the arbitrator’s
decision is usually specified from the beginning, by law or by a contract clause.

Administrative appeal

In administrative disputes between a public person and a private one there are
internal ways to solve litigations namely the administrative appeal, procedure
sometimes optional, sometimes mandatory, in which in case of disproof of an
administrative act it can be repealed (with effects for the future) or retired (with
retroactive effects). The administrative appeal may be of amnesty (when the appeal is
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addressed to the body issuing the contested act, that is required to withdraw the
administrative act) or hierarchical (when the appeal is addressed to the administrative
body hierarchically superior to the one issuing the act, asking it to revoke or cancel that
one) (Danilet, 2010).

Med - Arb (Mediation - Arbitration)

Mediation-arbitration is the combined form of solving conflicts nominating the
procedure that starts with the third party acting as a mediator and, because the
mediation is not successful, it happens that the third party to enforce the solution as
arbitrator, based on information gathered in the first part of the procedure (Danilet,
2010).

Besides these alternative methods of conflict resolution frequently used, in some
countries we find several different types of ADR, such as:

- Extrajudicial settlement certified by a notary public (Croatia);

- The possibility of a consumer to call the Consumer Complaints Committee or
other body that handles complaints, approved by the Ministry of Affairs and
Development before it is sent to trial (Denmark);

- Binding recommendations offered by the National Ombudsman in cases related to
consumers and insurance by (Netherlands), etc. (Council of Europe, 2012: 144-145).

Mediation - Manner of conflict resolution

1 Mediation. General notions

Mediation “refers to voluntary participation in a structured process in which a
neutral third party assists two or more parties attempting to reach an agreement”
(Messing, 1993:68).

Other definitions insist on the facilitating function of mediation: “Mediation
involves the intervention of a third party that has no decision - making and facilitatse
the negotiation of those involved in the conflict” (Gibson, 1999: 6) and others on the
orientation of negotiation towards solving problems: “In mediation , confrontation is
replaced by cooperative approach, the underlying interests are stated in prejudice of the
positions and the disagreements are depersonalized” ( Elkiss, 1997: 676).

For negotiators, mediation is attractive because it does not diminish their decision
ability and the freedom to establish their own agreement guidelines. However, there are
situations in which the mediator has the power to impose a certain outcome. His power
comes from prestige and reputation or the possibility of granting rewards to the parties
and of punishing them (Boncu, 2006: 180).

According to the Recommendation Rec(2002)10, mediation is “a dispute resolution
process where parties negotiate on the subject of the dispute to reach an agreement,
with the help of one or more mediators”.

The benefits of mediation are many, and among them we can mention:

- Reduced cost of mediation compared to the value of a trial;

- Reduced stress;

- Short time to solve the case;

-The advantage parties’ agreement regarding the solution, thus retrieving a gain for
both sides.

2 Principles of mediation

There are some cardinal rules, which we can consider principles, underlying
the practice of mediation. Renowned authors list among them:
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- Neutrality;

- Confidentiality;

- Fairness (fair, objective assessment);
- Voluntary participation.

3 Stages of mediation

In case of legal mediation, the parties in conflict have the right to be assisted by a
lawyer or another person under the terms agreed. During the mediation, the parties may
be represented by another person, who can make disposition documents (Law no.
192/2006, art. 52, par. 1).

Carnevale and Pruitt in the book Negotiation and social conflict of 1993 establish
three stages of mediation:

1. arranging the scene where the interaction will occur. In this stage, information is
collected about the parties and their dispute. The rules of the game are also exposed;

2. the problem solving phase, in which themes are approached and alternatives
generated;

3. establishing the agreement, the final phase in which the mediator convinces the
parties they have identified a mutually satisfactory solution (Carnavale & Pruitt, 1993:
181).

Messing Jeffrey in 1993 proposes 4 stages of mediation:

1. orientation;

2. joint session;

3. individual sessions;

4. agreement.

4. Mediation strategies and tactics

Mediation is based on the cooperation of the parties and the use, by the mediator,
of the environment, methods and specific techniques based on communication and
negotiation. The methods and techniques used by the mediator must serve exclusively
the legitimate interests and objectives sought by the conflicting parties, the mediator
can not impose the parties on the conflict subject to mediation.

On principle, the mediator gains the confidence of the parties, controls
communication between them, identifies the themes of negotiation and establishes the
discussion agenda, reduces the continence of the parties to make concessions.

Jean Bartunek, Alan Benton and Christopher Key (1975) classified in the article
Third party intervention and bargaining behavior of group representatives, mediation
strategies into two categories: content strategies and process strategies (Bartunek,
Benton & Key, 1975: 532 - 557).

Content - based strategy includes tactics such as: providing information to
negotiators about their own situation, but also the partner’s situation, identifying issues,
ordering them, suggesting concessions, weakening or reducing exaggerated claims,
reducing tactical of parties, imposing maximal terms for completing the contract.

On the other hand, the strategy focusing on progress aims at removing the obstacles
created by negative perceptions and tensioned relations between the two parties. The
mediator who chooses such a strategy seeks to improve communication between the
two negotiators (acting as an emissary), regulates and stimulates interactions,
encourages the negotiators to change places, etc.
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In 1985, in the book International mediation in theory and practice, Saadia Touve
and William Zartman placed strategies on a scale from easy to hard, binding. At the
“easy” or “facilitator” pole of the scale we find the communication strategies, in the
middle formulation strategies, while at the “tough” pole, involving the control exercise,
manipulation strategies (also called “directives™) (apud. Boncu, 2006: 189).

According to authors Jacobs Bercovitch and Richard Wells in the article
Evaluating mediation strategies in 1993, the tactics associated with each of the three
types proposed by Touve and Zartman are:

a) communication strategy: to establish contact with the parties, gain their trust,
facilitate their interaction, identify common themes and interests, clarify the situation,
avoid bias; to develop a relationship with the parties, provide informaiton to each
negotiator, sketch a framework for understanding the situation, encourage
communication, allow discussion of all interests, etc.;

b) formulation strategies: to choose the place for discussions, control the pace of
negotiation, control the degree of formality of the meetings, set the protocol, suggest
procedures, emphasize common interests, reduce stress, keep the focus on issues;

c) manipulation strategies: to change expectations of the parties, assume
responsibility for concessions, make suggestions and proposals to realize the costs of
non - agreement, provide and filter information, suggest concessions, help negotiators
cancel a commitment, reward parties for concessions, draw a framework for acceptable
results, promise resources, threaten to abandon, commit to verify the implementation of
the agreement by each negotiator (Bercovitch & Wells, 1993: 3-25).

The situation of mediation at European level

Europe Union institutions have made repeated efforts to impose this procedure
among Member States, from issuing Recommendations (Recommendation Rec (98) 1
on family mediation issues, Recommendation Rec (99) 19 on mediation in criminal
cases, Recommendation Rec (2002) 10 on mediation in civil cases, Recommendation
Rec (2001) 9 on alternatives to solve litigations between administrative authorities and
private people), issuing the Green Paper on alternative dispute resolution in civil and
commercial law, European Code of Conduct for mediators, till the issuance of the
European Parliament and Council Directive 2008/52/CE on certain aspects of
mediation in civil and commercial law.

Directive 2008/52/EC was issued on May 21 2008, entered into force on June 13"
2008, i.e. 20 days after the publication in the Official Journal of the European Union
(Directive 2008/52/EC, art. 13) and transposition deadline was May 31% 2011. The
obligation to transpose the Directive nroms into national legislation is presented in
article 1, item 1 and specifies that it applies to all EU Member States, except Denmark.

The objective of Directive 2008/52/EC is given in article 1, paragraph 1 of that
legal act and is to “to facilitate access to alternative dispute resolution and to promote
the amicable settlement of disputes by encouraging the use of mediation and by
ensuring a balanced relationship between mediation and judicial proceedings”
(Directive 2008/52/EC, art. 1, par. 1).

The directive imposes mandatory use of mediation in civil and commercial matters,
either before the start of the judicial process or after the start of the court intervention,
provided that such legislation does not prevent parties from exercising their right of
access to the judicial system. However, it is provided that the agreement reached
through mediation will be enforceable unless it is contrary to the law in force.
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The mediation procedure was proved intensely at European and national level, by
issuing legislation acts, organizing trainings, conferences or establishing mediation
centers. The cases of voluntary mediations successfully completed, avoiding trial stage,
are the happiest with minimum costs and also taking a short period of time.
Unfortunately these situations are few in number, but nevertheless it is concluded that if
it is imposed mediation as preliminary stage of the judicial process, the success rate of
mediated cases increases. Although the benefits of mediation are obvious, they have
been calculated and presented including statistically, in order to provide a clearer
picture on these aspects.

In the report *Rebooting’ the mediation directive: Assessing the limited impact of its
implementation and proposing measures to increase the number of mediations in the
EU issued in January 2014 by the European Parliament, Policy Department: Citizens’
Rights and Constitutional Affairs, there is very explicitly detailed the information for
the purposes of highlighting the financial benefits and those related to saving time by
using judicial mediation before trial stage.

Figure 1.Comparison between Average Time Savings by Litigation Only versus
Mediation then Litigation TIME (In Days)
566

326
212,8

Average time of Average time of Average time of
court litigation in EU mediation then court mediation then court
litigation (with 50% litigation (with 70%
mediation success mediation success
rate) rate)

Source: European Parliament, Policy Department C: Citizens’ Rights and Constitutional
Affairs (2014).‘Rebooting’ the mediation directive: Assessing the limited impact of its
implementation and proposing measures to increase the number of mediations in the
EU.Brussels, p. 7.

Figure 2. Comparison between Average Money Savings by using Litigation Only
versus Mediation then Litigation MONEY (In Euro)
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€9.173,0

£ 7.960,5

€6.124,7

Average cost of court  Average cost of Average cost of
litigation in EU litigation if trial is litigation if trial is
preceded by preceded by

successful mediation successful mediation
in 50% of the cases in 70% of the cases
Source: European Parliament, Policy Department C: Citizens’ Rights and Constitutional
Affairs (2014). ‘Rebooting’ the mediation directive: Assessing the limited impact of its
implementation and proposing measures to increase the number of mediations in the
EU. Brussels, p. 7

A comparative analysis of legal regulations in mediation of the 28 member states
and the effects of these laws led to the conclusion that only a system that requires
mediation as being mandatory will result in a significant increase in the number of
judicial mediations. In this respect, the results presented by the study ‘Rebooting’ the
mediation directive: Assessing the limited impact of its implementation and proposing
measures to increase the number of mediations in the EU, are convincing (Figure 3).

A good example is the sense is the case of Italy, thus until 2011, when mediation
was optional, the number of mediations reached an average of 2,000 per year. During
the period March 2011 - October 2012, when it became mandatory, the number of
mediations rose to 220,000, while increasing the number of voluntary mediations to
45,000 in total. Since October of 2012, when mediation became optional again, the
number of mediations decreased greatly, reaching almost zero. At this time, the number
of mediations began to grow, this procedure becoming mandatory for certain situations
again since September of 2013.

Figure3. Most Effective Legislative Measure to Increase Mediation
Use

Make mediation mandatory in certain
categories of cases 132
Require mandatory mediation
information sessions before litigation... 110
Provide incentives for parties who
choose to mediate, such as providing... 97
Require counsel to inform parties of
mediation as an alternative to litigation... 72
Impose sanctions for parties' refusals
to attend mandatory mediation... 54
Grant judges the power to order

litigants to mediation 51
T T T T T T T 1

0] 20 40 60 80 100 120 140

Source: European Parliament, Policy Department C: Citizens’ Rights and
Constitutional Affairs (2014). ‘Rebooting’ the mediation directive: Assessing the
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limited impact of its implementation and proposing measures to increase the number of
mediations in the EU. Brussels, p. 8.

Despite efforts made by the European Union institutions, it seems that the effects
are not by far those visualized thus, currently judicial mediation is used in less than 1%
of cases in the EU Member States. Only four states have reported a number of
mediations over 10,000 annually. Three of these were a little more than 10,000, only
Italy reaching an average of 200,000 cases. The remaining states have recorded a very
low number of mediations (Table 1).

Table 1. Estimated Number of Mediations per Year in European Union Member
states

Number of Countries No. of countries % of
mediation countries
More than 10.000 Germany, Italy, 4 14%
Netherlands, UK
Between 10.000 and Hungary, Poland 2 7%
5.000
Between 5.000 and Belgium, France, Slovenia 3 11%
2.000
Between 2.000 and Romania, Austria, Denmark, 6 21%
500 Ireland, Slovakia, Spain
Less than 500 Bulgaria, Croatia, Cyprus, 13 46%
Czech Rep., Estonia,
Finland, Greece, Latvia,
Lithuania, Luxembourg,
Malta, Portugal, Sweden

Source: European Parliament, Policy Department C: Citizens’ Rights and
Constitutional Affairs (2014). ‘Rebooting” the mediation directive: Assessing the
limited impact of its implementation and proposing measures to increase the number of
mediations in the EU. Brussels, p. 6.

Currently in Europe several types of mediation are used:

- Private mediation is the system in which private mediators who are specially
trained professionals, licensed lawyers or other private professionals (in law) are
employed by the parties. It is currently used by 31 European countries;

- Private mediation proposed by a judge or mediation annexed to a court. It is the
case where it is needed intervention of a judge or a prosecutor who recommends,
decides on and / or approves the procedure. It is used in 26 European countries;

- Mediation conducted by a public authority other than a court. It is used in 23
states;

- Mediation conducted by judges or court personnel appointed as mediator (“in -
house” service (domestic) - the “multi - door courthouse™ principle (court with multiple
programs of dispute resolution)) exists in 15 European countries (European
Commission for the Efficiency of Justice, 2012:136).
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Case study - implementing the mediation procedure in Romania

1. Introduction notions

Law no. 192/2006 on mediation and organization of the mediator profession was
published in the Official Gazette of Romania dated May 22" 2006 and promulgated by
Decree no. 738/2006. Since then, the law was amended four times, namely by Law
no.370 of 2009, Law no. 202 of 2010, Law no. 115 of 2012 and Law no. 214 of 2013.
Besides these laws, which explicitly amended Law no. 192/2006, several legal
documents have marked the content of the law such as: OG 13/2010, OG 90/2012, Law
76/2012, OG 4/2013, OG 80/2012, Law 255/2013.

Romanian law defines mediation as “a way of resolving conflicts amicably with the
help of a third party specialized as mediator, in conditions of neutrality, impartiality,
confidentiality and with free consent of the parties” (Law no. 192/2006 , art. 1, par. 1).

In order to organize the activity of mediation it was established Mediation Council,
an autonomous body with legal personality, of public interesat (Law no. 192/2006, art.
17, par. 1). This Council is organized and operates according to the law, as well as its
own rules of organization and operation.

According to art. 20 of Law 192/2006, updated, the Mediation Council has the
following main attributions:

- promotes the mediation activity and represents the interests of authorized
mediators in order to ensure the quality services of mediation;

- develops mediation training standards;

- authorizes the programs of initial and continuous vocational training as well as
the specialization of mediators;

- draws up and updates the list of professional training providers who have
obtained authorization;

- authorizes mediators, as provided by this law and the procedure established by the
Regulation of organization and functioning of the Mediation Council;

- cooperates, through the Information system in the internal market, with competent
authorities of other Member States of the European Union, European Economic Area
and the Swiss Confederation, to ensure control of mediators and the services they
provide, in accordance with Government Emergency Ordinance no. 49/2009;

- establishes and updates the board - certified mediators and keeps the records
authorized mediators’ offices;

- oversees the compliance training in mediation;

- issues documents proving professional qualifications of mediators;

- adopts the Code of ethics and professional conduct of authorized mediators, as
well as their disciplinary rules and ensures the compliance with the provisions
contained in these codes; etc. (Law no. 192/2006, art. 20).

Until April 2014, there were 8,765 authorized mediators by the Mediation Council,
104 trainers, 49 examiners and assessors accredited by the Council, 21 mediation
centers and about 16,300 people who attended mediation courses (Mediation Council -
official site, European Parliament, 2014: 55). In Romania in this moment, there are four
ways to practice mediation, through a mediation office, as an associated mediation
office, by a professional civil company or non-governmental organization.
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2. Persons who can perform the mediator profession

According to Law no. 192/2006 for a person to be able to perform the mediation
profession, he/she must fulfill the following conditions: Have full legal capacity; Have
higher education; Have a working experience of at least 3 years; To be able, medically,
to exercise the mediator activity; To enjoy a good reputation and never have been
convicted for committing an intentional crime, to prejudice the reputation of the
profession; To have completed the mediator training courses or a postgraduate Master’s
program in the field, approved by the law and approved by the Mediation Council; Be
authorized as a mediator in the conditions of the law (Law no. 192/2006, art. 7).

3. Cases in which parties must participate the briefing on the benefits of
mediation

According to article 60 paragraph 1 of the Law on mediation and the profession of
mediator, the parties and/or interested party, as appropriate, are required to provide
proof that they attended briefing on the benefits of mediation in the following
litigations:

- in consumer protection, when the consumer invokes the existence of an injury as
a result of purchasing a defective product or service, the failure of contract clauses or
granted guarantees, the existence of unfair terms contained in contracts between
consumers and economic operators or the violation of other rights provided in the
national legislation or EU consumer protection;

- in family law, in cases of disagreements between spouses on continuing the
marriage; division of joint property; exercise of parental rights; establish children’s
residence; the parents’ contribution to children maintenance; any other disagreements
that arise in the relationships between spouses on the rights they may have under the
law;

- in litigation on possession, delimitation of property broundries, displacement of
borders, as well as any other litigations regarding neighborhood relations;

- in the area of professional liability that may be incurred by professional liability,
malpractice cases, respectively, to the extent that by special laws is not provided a
different procedure;

- in labor disputes arising from the conclusion, performance and termination of
individual employment contracts;

- in civil disputes whose value is less than 50,000 lei, excluding litigations that
have reached an enforceable judgment decision to open insolvency proceedings, actions
on the trade register and cases in which parties choose to use the procedure provided by
art. 1013-1024 (order for payment) or the one provided in art. 1025-1032 (low value
claims) of Law no. 134/2010, republished and amended,

- in case of offenses for which withdrawal of prior complaint or reconciliation of
the parties removes criminal liability, after formulating the complaint, if the author is
known or has been identified and the victim consents to attend the briefing with the
author; if the victim refuses to participate with the author, the briefing takes place
separately (Law no. 192/2006, art. 60"). The information procedure, including
formalities for convening the parties, may not exceed 15 calendar days. The legal
provisions governing the unfolding and punishment procedure on the obligatory
information are represented by article 60, article 2, paragraph 1* and 12 of Law no.
192/2006 introduced by Law no. 115/2012, by article Il of the Law no. 115/2012
amended, by article 111 in the OUG no. 90/2012 amended by article VII of OUG no.
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412013, by article VI of OUG no. 4/2013 and article VI* introduced by point 4 of the
Law no. 214/2013.

4. Voluntary procedure versus mandatory procedure

The mediation procedure in Romania is optional. It becomes mandatory only the
information procedure on mediation, prior to trial by the court, and only in certain non -
criminal cases expressly provided by law (for other cases, information on mediation
remains voluntary, according to art. 227, par. 2 of the Code of Civil Procedure). In our
country the mediation procedure can be initiated by one of the conflict parties, or
attending briefing on the benefits of mediation may be recommended by the court.
Regardless of the time of initiation of this procedure and the person who initiates it, the
duration of the mediation process can not take place for more than three months.
Judicial, arbitral bodies and other authorities with jurisdictional competencies must
inform the parties in conflict about their possibilities of using mediation and they have
to advise the parties to use mediation for resolving their conflict. Performing the
briefing on the benefits of mediation can be conducted by a mediator, judge, prosecutor,
legal advisor, lawyer or notary.

In Romania, unless otherwise provided by the law, the parties, natural or legal
persons are obliged to attend the briefing on the benefits of mediation, including, if
necessary, after the start of a trial before the competent courts, in order to resolve in this
way civil, family, criminal and other conflicts, as provided by law (Law 192/2006, art
2, par. 1). According to article 2, item 1, index 2 of the Law of mediation, the court
shall reject the application for summons as inadmissible for failure by the plaintiff of
the obligation to attend the briefing on mediation prior to the request for summons, or
after the start of the process until the deadline given by the court for that purpose, for
litigation in the matters specified by art. 60, index 1, par. 1, point a - f (Law 192/2006,
art. 2, par. 1 index 2).

5. Results of mediation

The mediation procedure is completed, if applicable: by the conclusion of an
agreement between the parties after the conflict resolution; by the finding of the
mediator of the mediation failure or by submitting the mediation contract by one of the
parties.

When the conflict parties have reached an agreement a written agreement can be
drafted, which will contain all the terms agreed by them and that has the value of a
document under private signature (Law 192/2006, art. 58, par. 1), provided that this
agreement does not contain provisions affecting law and public order. Parties may
request the court to seal the agreement or the notary public to authenticate their
understanding.

However, in cases relating to transfer of ownership of real property and other real
rights, share and inheritance cases, under penalty of nullity, the mediation agreement
written by the mediator will be presented to the notary public or court to issue an
authentic act or a judicial decision (Law 192/20086, art. 58, par. 4).

6. The situation of mediation in Romania

The only official statistical data in Romania have been issued by the Superior
Council of Magistracy and contain information on the years 2010 and 2011. According
to the report, in 2010 there were 258 cases of mediation completed through an
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agreement between the parties after conflict resolution, and in 2011 there were reported
1525 such cases.

Since then there are no longer official statistics issued by our state institutions.
However, the report ‘Rebooting’ the mediation directive: Assessing the limited impact
of its implementation and proposing measures to increase the number of mediations in
the EU issued by the European Parliament in January 2014, indicates that in mid - 2013
in Romania there were recorded between 500 and 2,000 cases of mediation. However,
the data provided indicates the situation before the entry into force of legislative
changes in mediation, changes which by their nature has increased considerably the
number of judicial mediations (European Parliament, 2014: 6).
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